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MARKET MISCONDUCT TRIBUNAL 

 

 

IN THE MATTER OF AN APPLICATION FOR STAY OF 

PROCEEDINGS RELATING TO THE LISTED SECURITIES OF 

SKYNET GROUP LIMITED 

(FORMERLY KNOWN AS CHINA AU GROUP HOLDINGS LIMITED) 

 

 

 

Applicant : Ms. WU Hsiu Jung 

Date of Hearing : 17-18 October 2017 

Date of Delivery of Ruling : 18 October 2017 

 

 

RULING 

 

1. An application for what amounts to a permanent stay of 

proceedings has been made on behalf of the first specified person, Ms. Wu Hsiu 

Jung.  The application is based on the provisions of section 252(6) of the 

Ordinance which provide that the Tribunal shall not identify a person as having 

engaged in market misconduct without first giving that person a reasonable 

opportunity to be heard.  It has been submitted on behalf of Ms. Wu that she has 

over an extended period of time suffered from a major depressive disorder to 

such an extent that she is now unable, even with the benefit of time, to provide 

her legal representatives with coherent instructions as to the nature and extent of 

her defence and she has thereby been denied a reasonable opportunity of being 

heard.  In such circumstances, it is submitted, she is entitled to a permanent stay 

of proceedings against her. 
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2. Whether a person has been given a reasonable opportunity to be 

heard, that is, whether he or she has been given a reasonable opportunity to put 

forward his or her defence or such other matters as may be relevant, is in each 

case a matter to be determined on its own facts. 

 

3. In January of this year, represented by Mr. Paul Wu, the Tribunal 

learnt that Ms. Wu has for a number of years suffered from depression.  The 

issue was whether this depression was of such severity that Ms. Wu is now 

unable adequately to represent her own interests in this matter, that is, that she is 

being denied a reasonable opportunity of being heard, or whether it was of 

lesser severity, enabling her, given time, to provide her legal representatives 

with instructions sufficiently coherent and full to enable her interests to be 

protected. Having heard submissions, the Tribunal directed that Ms. Wu should 

be examined by two psychiatrists, one chosen on behalf of the SFC, one chosen 

by Ms. Wu herself or on her behalf. 

 

4. The joint report of the two psychiatrists has been put before the 

Tribunal.  The one psychiatrist, Dr. Chung, practices in the Department of 

Psychiatry of Tai Po Hospital in the New Territories.  The other psychiatrist, 

Dr. Yu, is in private practice, having his clinic in Central. 

 

5. While both psychiatrists agree that Ms. Wu is suffering from a 

major depressive disorder, they are of different opinions as to whether past 

medication has materially improved Ms. Wu’s condition and, more 

fundamentally, whether, in light of the present state of health, Ms. Wu is 

capable of giving formal and coherent instructions to her legal representatives in 

respect of the allegations of market misconduct that are made against her. 
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6. Dr. Chung is of the opinion that Ms. Wu is mentally fit to take part 

in the proceedings that will come before this Tribunal, that her depressive 

disorder does not prevent her from comprehending the allegations made against 

her or from giving instructions to her legal representatives so that her interests 

are protected.  Dr. Yu is of a different opinion. 

 

7. For the reasons canvassed with counsel this morning, and which 

we will touch upon in this ruling, the Tribunal is satisfied that the evidence of 

Dr. Chung is to be preferred.  In this regard, the Tribunal finds particular force 

in paragraphs 52, 53 and 54 of the joint report.  

 

8. Dr. Chung has made the point, and we consider it to be an 

important point, that there is no suggestion that Ms. Wu has suffered from any 

psychotic symptoms, that is, symptoms that impair her ability to comprehend 

and to communicate.  Put another way, despite the burden of her illness, there is 

no suggestion that she is unable to comprehend matters that are put to her or to 

deal competently with matters that may affect her daily life. 

 

9. It is apparent to the Tribunal that, while sadly Ms. Wu has been 

suffering from depression for some years now, that depression has not been of 

such magnitude that it has required her to withdraw from daily life, for example, 

to spend time in a clinic under supervision of medical staff.  By ‘daily life’, we 

are not talking about the ability to hold down a full-time work, we are talking 

about her evident ability to manage her own daily affairs: to pay her bills and 

meet other domestic obligations, to assist her mother with shopping, to go 

across the border when she wants to enjoy a massage and like matters. 

 

10. Mr. Westbrook raised the point that evidence of all kinds can be 

called to show that a person’s mental well-being is so undermined that he or she 
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has no reasonable opportunity of being heard.  No evidence has been put 

forward, however, to suggest that Ms. Wu needs assistance to manage her 

finances, that she needs the constant protection of family members.  On the 

evidence available, she remains a reasonably independent person. 

 

11. In addition, bearing in mind that relevant events took place a 

number of years ago, nothing has been put before us to suggest that, by reason 

of her depression, Ms. Wu suffers from amnesia or any form of exacerbated loss 

of memory. Dr. Chung has commented that her anxious moods may affect her 

attention and concentration.  That is, of course, a relevant factor but we are 

satisfied that, when giving instructions to her legal representatives, this 

difficulty can be overcome.  Many clients, when giving instructions to their 

solicitors, are anxious, many tend to go off the point.  Experienced solicitors 

know how to deal with the emotional frailties of clients.  On the issue of long-

term memory, Dr. Chung was of the opinion - and we accept his opinion - that a 

major depressive disorder of whatever category, whether mild, medium or 

serious, does not normally affect an individual’s long term memory.  There is 

no suggestion that Ms. Wu’s long-term memory has been badly affected 

 

12. There is no doubt that Ms. Wu is in a stressful situation.  Without 

doubt, the pressures upon her will be more severe in view of her history of 

depression.  However, with adequate time to prepare, when given the 

opportunity to be shown all relevant papers, we are satisfied that she will be 

able to give adequate instructions to her solicitors.  We are further satisfied that 

she will be able to follow the proceedings that take place before us and, when 

necessary, to give instructions in respect of those proceedings. 

 

13. The fact that Ms. Wu is anxious, does not mean that she is unable 

to give proper instructions to her solicitors.  The fact that she is absent-minded 
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does not mean that she is incapable of gathering her wits in respect of important 

matters.  

 

14. In the view of the Tribunal, it is important to recognise that the 

opportunity to be heard, whatever the ideal may be, does not necessarily include 

the opportunity to give evidence although, depending on the evidential context, 

it may do so.  The factual situation in the present case is reasonably 

straightforward.  It is alleged that Ms. Wu over the limited period of time, 

directly and through others, purchased a large number of shares, using funds 

supplied by others, and that thereafter she sold almost all of those shares.  It is 

alleged that she did this in order to assist others in setting up a false market.  

The factual background is supported by independent documentation and it 

would appear that the issue really is one of why she took these actions; what did 

she know at the time, what was she told and what motivated her?  

 

15. There may of course be occasions when the inability to give 

evidence constitutes a denial of the opportunity reasonably to be heard but we 

do not believe that to be the case in this instance. 

 

16. Mr. Wu, who said everything possible on behalf of his client, has 

suggested that, with further psychological intervention, she may be able over a 

period of months to better improve her emotional state.  He has suggested that 

she be given the opportunity to have a course of psychological care, the benefits 

of that care to be judged by us in several months’ time.  We are not prepared to 

further delay matters.  It is sufficient to state that we are satisfied that, as 

matters stand, Ms. Wu is able to give coherent instructions to her legal advisers 

and therefore has a reasonable opportunity to be heard.  
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17. In the circumstances, the application for what amounts to a 

permanent stay must be refused. 

 

18. We therefore intend to proceed to set the matter down for hearing 

and determination.  We accept, even if the background material is factually 

relatively straightforward, that Ms. Wu will require time to work with her legal 

representatives.  We will therefore direct that this matter is not to be set down 

this year but on convenient dates in the New Year. 

 

19. There is one final issue.  We understand that the solicitors 

representing Ms. Wu have not yet endeavoured to take in-depth instructions as 

to the merits from their client.  This raises the question : what if they attempt to 

do it so and discover that Ms. Wu simply does not have the ability to give those 

instructions?  Obviously, an individual’s health, both physical and emotional, is 

never set in stone.  If circumstances change, Ms. Wu has the ability to come 

back to the Tribunal.  That said, it does need to be emphasised that Ms. Wu has 

now been given the opportunity to put her case fully before the Tribunal; she 

has been given the opportunity to put together evidence concerning her life, her 

history and her medical condition.  We therefore have to be presented with a 

material change in circumstances before we are prepared to consider another 

application for a declaration that Ms. Wu does not have a reasonable 

opportunity to be heard. 
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