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ensure that proper safeguards existed to prevent Magic’s
breach of the disclosure requirement and are each in

breach of the disclosure requirement.
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CHAPTER 1
THE NOTICE

1. Magic Holdings International Limited (“Magic”) is a company incorporated in the
Cayman Islands, which was listed on the Main Board of the Stock Exchange of Hong Kong
Limited (“SEHK”) on 24 September 2010 with the Stock Code 1633. In 2005, Magic was
founded by three co-founders, namely Tang Siu Kun Stephen (E8#&1#), She Yu Yuan (/™
[) and Luo Yao Wen (B&# 3X). In the period 2012 and 2013, they were all executive directors

and respectively chairman, general manager and deputy general manager.

2. On 15 August 2013, L’Oreéal SA (“L’Oréal”) and Magic made a Joint Announcement
that on 12 August 2013 L’Oréal had requested the board of directors of Magic to put forward
to its shareholders a proposal by L’Oréal to acquire all the issued shares of Magic by way of a
scheme of arrangement, by which all Magic shares would be cancelled in exchange for payment
of $6.30 in cash for each share and the listing of Magic on the SEHK would be withdrawn.

3. By a written notice, dated 29 March 2018, the Securities and Futures Commission (“the
Commission”) instituted proceedings in the Market Misconduct Tribunal (“the Tribunal®)
pursuant to section 307 | of the Securities and Futures Ordinance, Cap. 571 (“the Ordinance”)

requiring the Tribunal to conduct proceedings and determine:
“(a) whether a breach of disclosure requirement has taken place; and

(b) the identity of any person who is in breach of the disclosure requirement.”

4, Designating them as “Specified Persons”, the Notice identified:

Persons and/or corporate bodies appearing to the Commission to have breached
or may have breached a disclosure requirement

1. Magic Holdings International Limited (3% B[ #2¢ B% B & A FE /A 5]) (the
“Company”)

Tang Siu Kun Stephen (Bf#31#) (“Tang”)
She Yu Yuan (sR’ER) (“YY She”)

Luo Yao Wen (E&#XX) (“Luo”)

Cheng Wing Hong (2B7k E&) (“Cheng™)
Sun Yan (F#k) (“Sun”)

Chen Dar Cin (BE:Z1{Z) (“Chen”)

Yan Kam Tong (FR$RE) (“Yan”)

Yang Rude (#5:%%Z) (“Yang”)

10 Dong Yin Mao (&#R0) (“Dong”™)

© N U~ WD

1



5. A ‘Statement for Institution of Proceedings’ (“the Statement”), attached to the Notice,

asserted of the Specified Persons:

1.

The Company (the 1% Specified Person) is a Cayman Islands incorporated
company.

The Company’s shares were listed on the Main Board of The Stock Exchange of
Hong Kong Limited (“SEHK?”)... On 9 April 2014, the listing of the Company’s
shares on the SEHK was withdrawn.

At all material times, the 2" to 10" Specified Persons were members of the board
of directors of the Company (the “Board”). In particular, Tang, YY She and Luo
(the 2" to 4" Specified Persons) were the three founders of the Company (the
“Three Founders”) and together they held close to 30% of the issued share capital
of the Company.

Further, Tang (the 2" Specified Person) was the chairman of the Board, YY She
and Luo (the 3 and 4™ Specified Persons) were executive directors responsible for
the day to day management of the business of the Company, and Cheng (the 5%
Specified Person) was the Company Secretary of the Company.

All of the Specified Persons (except the Company) were at all material times
“officers” of the Company as defined in section 1 of Part 1 of Schedule 1 to the
Ordinance.

6. The Statement went on to describe discussions at meetings in March and April 2013, at

the instigation of L’Oréal, between representatives of L’Oréal, together with its advisers BNP

Paribas Securities (Asia) Ltd (“BNP Paribas”), and some or all of the three co-founders at

which L’Oréal proposed the acquisition of the shares of Magic.

7.

On 5 and 6 March 2013, meetings were held between L’Oréal, its financial adviser
BNP Paribas Securities (Asia) Limited (“BNP Paribas”) and the Three Founders,
namely Tang, YY She and Luo (the 2" to 4™ Specified Persons). During the
meetings, L’Oréal offered to acquire the shares of the Company and suggested that
YY She remain as a minority shareholder after the acquisition. Y'Y She declined
this proposal and indicated his preference for a sale of his shares together with the
other shareholders. Apart from the Three Founders, the following persons were
also present at these meetings: (a) Huang Yong Qing, a PRC lawyer representing
the Three Founders; (b) Mike Liu, assistant to Y'Y She; and (c) Leo Liu, director
of BNP Paribas.

During a meeting on 29 March 2013 attended by the Three Founders (the 2" to 4%
Specified Persons), Mike Liu, Leo Liu and representatives of L’Oreal, a
preliminary agreement regarding the sale of all the issued shares of the Company
was reached, albeit there was no agreement as to the offer price, as an offer price
proposed by L’Oreal was not accepted by the Three Founders.

Between 10 and 12 April 2013 the Company conducted a roadshow in New York.
During a meeting in New York, Tang (the 2" Specified Person) received an



10.

11.

12.

13.

14.

15.

enquiry from a US fund manager as to whether L’Oreal would acquire the
Company.

On 15 April 2013, a video conference was held between BNP Paribas, L’Oreal,
Tang (the 2" Specified Person) and Mike Liu (representing YY She, the 3"
Specified Person). The parties reached a general agreement on the structure and
methodology of the Acquisition Proposal (i.e. by scheme of arrangement) and
agreed to further discuss it at a later stage.

In an email dated 17 April 2013 from Leo Liu of BNP Paribas to L’Oreal’s officers
and lawyers, Leo Liu said the regional sales director of the Company mentioned
that one of the Company’s suppliers asked Tang if L’Oreal was going to acquire
the Company.

On 18 April 2013, Cheng received an email from an investment analyst of CSV
capital partners (“CSV”) enquiring whether L’Oreal would acquire the Company.

On 27 April 2013, a meeting was held among BNP Paribas, L’Oreal, and the Three
Founders (the 2" to 4™ Specified Persons). During the meeting, the Three
Founders confirmed their willingness to sell their shares in the Company. In
particular, the parties agreed that in approaching and putting forward the
Acquisition Proposal before the Board, the preliminary offer price should not be
less than HK$5.50 per share. The Company further agreed to grant 30 days to
L’Oreal to conduct a due diligence exercise.

By 13 May 2013, all the institutional investors of the Company were informed of
the potential share offer and had signed non-disclosure agreements. Discussions
concerning the structure of the Acquisition Proposal continued between BNP
Paribas and Tang (the 2" Specified Person).

On 15 May 2013, L’Oreal sent a written preliminary proposal (regarding the
Acquisition Proposal) to Tang (the 2" Specified Person) for the attention of the
Board, indicating its interest in acquiring all the issued shares of the Company by
way of a scheme of arrangement at a preliminary offer price of not less than HK
$5.50 per share (in line with the meeting on 27 April 2013). Tang forwarded the
letter to Cheng (the 5™ Specified Person) on the same day.

Inside Information

7. Of the nature of the discussions held at those meetings, it was asserted:

31.

37.

Information concerning the Acquisition Proposal constituted “inside information”
within the meaning of section 307A of the Ordinance, including in particular the
following:

(a) discussions during the meeting on 29 March 2013;

(b) discussions during the video conference on 15 April 2013;

(c) discussions during the meeting on 27 April 2013;

(d) the written preliminary proposal sent by L’Oréal on 15 May 2013.

The aforesaid discussions and offers:



(@) were specific information about the Company; and

(b) were not generally known to the persons who were accustomed to or
would be likely to deal in the listed securities of the Company but would
if generally known to them have been likely to materially affect the
price of those securities.

Knowledge of the Inside Information
8. Of the knowledge of the respective Specified Persons of what was asserted to be “inside

information”, it was asserted:

32. The Three Founders (the 2" to 4™ Specified Persons) were all along involved in
the discussions and offers pertaining to the Acquisition Proposal and had
knowledge of the same. They had therefore been aware of inside information
pertaining to the Acquisition Proposal since late March 2013 at the latest.

33. Such discussions and offers did, or alternatively, ought reasonably to have come to
the knowledge of Cheng (the 5" Specified Person), in the course of performing his
function as Company Secretary of the Company. In particular, by reason of the
enquiry made by CSV with Cheng on 18 April 2013, Cheng was thereafter aware,
or alternatively ought reasonably to have become aware, of inside information
pertaining to the Acquisition Proposal since 18 April 2013 at the latest.

34. Further, such discussions and offers did, or alternatively, ought reasonably to have
come to the knowledge of the 6™ to 10" Specified Persons, in the course of their
performing their functions as officers of the Company. In particular, L’Oreal’s
letter of 15 May 2013 was forwarded by Cheng to all the members of the Board on
17 May 2013. The 6" to 10" Specified Persons had therefore been aware, or
alternatively ought reasonably to have become aware, of inside information
pertaining to the Acquisition Proposal since 17 May 2013 at the latest.

Leakage of inside information: knowledge

9. Of the leakage of inside information, and knowledge of that fact, it was asserted:

35. Separately, the Three Founders (the 2" to 4" Specified Persons) and Cheng (the
5t Specified Person) did, or alternatively, ought reasonably to have known about
the leakage of inside information concerning the acquisition proposal by reason of

(@) the enquiry from a US fund manager received during 10 to 12 April
2013,

(b) the enquiry from the Company’s supplier received by the Company’s
regional sales director,

(c) the enquiry from CSV received on 18 April 2013, and

(d) the changes in share price and trading volume of the shares of the
Company between 5 March and 26 July 2013.

They had therefore been aware, or alternatively ought reasonably to have become aware,
of the leakage of inside information since mid-April 2013 at the latest.



Consequential duties

10.  The Statement asserted that in consequence of the circumstances:

40.

Once such information came to the knowledge of the Company through the 2" to
10" Specified Persons as its officers, the Company was obliged, under section
307B of the Ordinance, to disclose that information to the public as soon as
reasonably practicable. However, no disclosure was made until the announcement
issued on 2 August 2013 disclosed that the Company was in the course of
negotiating a potential transaction with a third party.

Breach of disclosure requirement by the Company

11. In alleging that the Company was, or may have been, in breach of the disclosure

requirement provided for in section 307B of the Ordinance, it was asserted that:

41. ...

42.

the Company failed to disclose to the public information concerning the
Acquisition Proposal which constituted “inside information” (within the meaning
of section 307A(1) of the Ordinance) as soon as reasonably practicable after the
said inside information had come to its knowledge, contrary to section 307B(1) of
the Ordinance.

Under section 307(A)(2) of the Ordinance, a breach of a disclosure requirement
takes place if any of the requirements in, inter alia, section 307B is contravened in
relation to a listed corporation.

Breach of disclosure requirements by other Specified Persons
12.  Of the duties of the 2" to 10™ Specified Persons, it was asserted that:

44,

It was the responsibility of the 2" to 10" Specified Persons, as officers of the
Company, to take all reasonable measures from time to time to ensure that proper
safeguards exist to prevent a breach of a disclosure requirement in relation to the
Company (section 307G (1) of the Ordinance). Moreover, as officers of the
Company, the 2" to 10" Specified Persons were themselves in breach of the
disclosure requirement if the breach of disclosure requirement by the Company was
the result of their negligent conduct (section 307G(2)(a) of the Ordinance), or if
they had failed to take all reasonable measures from time to time to ensure that
proper safeguards exist to prevent the breach (section 307G(2)(b) of the Ordinance).

13.  Of the alleged breaches of those duties, it was asserted that:

45.

... the 2" to 5™ Specified Persons were aware of, or alternatively ought reasonably
to have become aware of, the inside information pertaining to the Acquisition
Proposal and the leakage of the same well before the issuance of the announcement
on 2 August 2013. They failed to take any steps to ensure timely disclosure of
information about the Acquisition Proposal to the public. Such failure amounted
to negligent conduct on the part of the 2" to 5" Specified Persons. In these
circumstances, they were, or may have been, in breach of a disclosure requirement
pursuant to section 307G(2)(a) of the Ordinance.



46. Further or alternatively, the 2" to 10" Specified Persons failed to take reasonable
measures to ensure that proper safeguards exist to prevent a breach of a disclosure
requirement by the Company. In these circumstances, they were, or may have been,
also in breach of a disclosure requirement pursuant to section 307G(2)(b) of the
Ordinance.



CHAPTER 2
THE LAW

14.  Section 307J of the Ordinance provides:

(1) Without limiting section 307H, the object of disclosure proceedings is for the
Tribunal to determine-

(@) whether a breach of a disclosure requirement has taken place; and

(b) the identity of any person who is in breach of the disclosure requirement.

(2) Subject to section 261 (3), the standard of proof required to determine any question
or issue before the Tribunal in disclosure proceedings is the standard of proof

applicable to civil proceedings in a court of law.

The nature of the proceedings and the standard of proof

15.  This inquiry into alleged market misconduct is civil and inquisitorial in nature.* The
standard of proof is on a balance of probabilities. Regard is to be had to the fact that, “The more
serious the act or omission alleged, the more inherently improbable must it be regarded. And
the more inherently improbable it is regarded, the more compelling will be the evidence needed

to prove it on a preponderance of probability.”?

Requirements for listed corporations to disclose inside information
16.  Section 307B provides that:

(1) A listed corporation must, as soon as reasonably practicable after any inside

information has come to its knowledge, disclose the information to the public.

(2) for the purposes of subsection (1), inside information has come to the knowledge

of a listed corporation if-

(@) information has, or ought reasonably to have, come to the knowledge
of an officer of the corporation in the course of performing functions as
an officer of the corporation; and

(b) a reasonable person, acting as an officer of the corporation, would
consider that the information is inside information in relation to the

corporation.”

1 SFC v Cheng Chak Ngok [2018] 4 HKLRD 612; page 626, paragraph 7.1
2 Solicitor (24/07) v Law Society (2008) 11 HKCFAR 117, Bokhary PJ at paragraph 116.
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17.  Section 2 and Schedule 1 of the Ordinance provide for interpretation of stipulated terms

used in the Ordinance:

“Corporation” means a company or other body corporate incorporated either in Hong
Kong or elsewhere.

“Listed” means listed on a recognised stock market. Further, a corporation shall be
regarded as listed if any of its securities are listed.

“Officer” in relation to a corporation means a “director, manager or secretary of, or any
other person involved in the management of, the corporation”.

Inside information
18.  Section 307 A (1) stipulates that “inside information” in relation to a listed corporation,

means specific information that-
(@) is about-
(i) the corporation;
(it) ashareholder or officer of the corporation; or
(iii) the listed securities of the corporation or their derivatives; and

(b) is not generally known to the persons who are accustomed or would be likely to
deal in the listed securities of the corporation but would if generally known to them
be likely to materially affect the price of the listed securities.

Breach of disclosure requirement
19.  Section 307 A (2) provides that:

(a) abreach of disclosure requirement takes place if any of the requirements in section
307B or 307C is contravened in relation to a listed corporation; and
(b) in those circumstances, the listed corporation is in breach of the disclosure

requirement.

Exceptions to disclosure requirement
20.  Section 307D (2) provides that:

A listed corporation is not required to disclose any inside information under section

307B if and so long as-

(a) the corporation takes precautions for preserving the confidentiality of
the information;

(b) the confidentiality of the information is preserved; and

8



(c) one or more of the following applies-

(i) the information concerns an incomplete proposal or negotiation...

21.  Section 307D (4) provides that:

Despite subsection (2)(b), a listed corporation is not in breach of a disclosure
requirement in respect of inside information the confidentiality of which is not

preserved if-

(@) the corporation has taken reasonable measures to monitor the
confidentiality of the information; and

(b) the corporation discloses the information in accordance with section
307C as soon as reasonably practicable after the corporation becomes

aware that the confidentiality of the information has not been preserved.

Duty of officers of listed corporations
22.  Section 307G provides that:

(1) Every officer of a listed corporation must take all reasonable measures from time
to time to ensure that proper safeguards exist to prevent a breach of a disclosure

requirement in relation to the corporation.

(2) If a listed corporation is in breach of a disclosure requirement, an officer of the

corporation-

(@) whose intentional, reckless or negligent conduct has resulted in the
breach; or

(b) who has not taken all reasonable measures from time to time to ensure
that proper safeguards exist to prevent the breach,

is also in breach of the disclosure requirement.

Negligence

23.  Negligence has been defined as “the failure to exercise that care which the
circumstances demand.”® The legal standard is objective. In the context of the liability of an
officer of a corporation in relation to section 307G (2) (a) for his negligent conduct, paragraph
58 (c) of SFC’s Guidelines on Disclosure of Inside Information 4 (the “Guidelines”) states:

3 Carmarthenshire County Council v Lewis [1955] AC 549.
4 Expert Evidence Bundle; page 603.



“The requirement for conduct to be negligent means the officer failed to exercise such
care, skill or foresight as a reasonable officer in his situation would exercise to ensure

or cause the corporation to comply with a disclosure requirement.”

Director’s duty of care, skill and diligence

24.  Section 465 of the Companies Ordinance, Cap. 622, provides:
(1) A director of a company must exercise reasonable care, skill and diligence.

(2) Reasonable care, skill and diligence mean the care, skill and diligence that would
be exercised by a reasonably diligent person with-

(@) the general knowledge, skill and experience that may reasonably be
expected of a person carrying out the functions carried out by the
director in relation to the company; and

(b) the general knowledge, skill and experience that the director has.

(3) The duty specified in subsection (1) is owed by a director of a company to the

company.

(4) The duty specified in subsection (1) has effect in place of the common law rules
and equitable principles as regards the duty to exercise reasonable care, skill and

(5) diligence, owed by a director of a company to the company.

25.  The Ordinance came into effect on 25 April 2013. As Harris J observed in his judgment
in Chung Keng v Pearl Oriental Oil Limited 5, those duties of care “are similar to these duties
in common law...”.

26. In determining whether a director has exercised care and diligence the considerations
identified by Brereton J in Australian Securities and Investment Commission v Maxwell and

Others are relevant:¢

“...the type of company, the provision of its constitution, the size and nature of the
company’s business, the composition of the board, the director’s position and
responsibilities within the company, the particular function the director is performing,
the experience or skills of the particular director, the terms on which he or she has
undertaken to act as a director, the manner in which responsibility for the business of

5> Chung Keng v Pearl Oriental Oil Limited (HCMP 1795/2018; [2019] HKCFI 1743; unreported, 2 May 2019).
6 Australian Securities and Investment Commission v Maxwell (2006) ACSR 373 at paragraph 100.

10



the company is distributed between its directors and its employees, and the

circumstances of the specific case.”

11



CHAPTER 3

INSIDE INFORMATION

The meetings of 29 March, 15 April and 27 April 2013 and the written proposal L’Oreéal sent
to Magic on 15 May 2013

27. The Notice to the Tribunal asserts that information concerning the Acquisition Proposal
by L’Oréal to acquire the shares of Magic at the meetings of 29 March, 15 April and 27 April
2013, and the written proposal L’Oréal sent to Magic on 15 May 2013 constituted “inside

information” as defined in section 307 A of the Ordinance.”

Issues that arise

28. Did inside information come into existence in consequence of the discussions between
L’Oréal and their representatives and Mr. Tang, Mr. She and Mr. Luo and their representatives
in March and April 2013 and the written proposal L’Oréal sent to Magic on 15 May 2013?

The cases of the SFC and the Specified Persons
29. It is the case of the SFC that those discussions and the written L’Oréal proposal sent to
Magic on 15 May 2013 did give rise to the existence of inside information, whereas it is the

case of the Specified Parties that no inside information came into existence from those dealings.

BNP Paribas

30. By letter, dated 6 September 2013, signed by Ms. Isadora Li, the Head of Investment
Banking-North Asia, BNP Paribas responded to a written request from the SFC, dated 19
August 2013, for “information and records” relevant to specific questions posed by the SFC
regarding the Proposal and a detailed timetable of events, including “details of personnel
involved, agenda items and resolutions of each meeting/discussion”, leading up to the
announcement, dated 15 August 2013, of L’Oréal’s ‘Proposal’, “to acquire all shares of (Magic)
by way of a scheme of arrangement.”® BNP Paribas acted as financial adviser to L’Oréal in the

transaction.

7 Notice, paragraph 31.
8 Exhibit Bundle, page 7.
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31. The letter stated that:®

“The Proposal was first discussed between L’Oréal...and the Company, with the

presence of BNP Paribas Group... during a meeting on 29 March 2013.”
Attachment A to the letter was entitled “Summary of Key Emails, Calls and Meetings” (the
“Summary”), which it was stated captured events of a “material nature” between L’Oréal, its
advisers and Mr. She (“Shareholder, Executive Director and General Manager”), Mr. Tang
(“Shareholder, Executive Director and Chairman”) and/or Mr. Luo (*Shareholder and
Executive Director”). [An extract of the Summary is at Appendix A.] In addition, Liu Liang
Jie, also known as Mike, (“Assistant General Manager to Mr. She”) and Cheng Wing Hong

(“Executive Director and Company Secretary”) were identified as relevant parties.

32. The persons participating in some of those events were identified as including:

(i) BNP Paribas

Muriel Petit-Managing Director
Leo Liu-Director
Jean-Christophe Vallat-Director
Ms. Wei Feng-Associate

(i) L’Oréal

Alain Evrard-Director

Yannick Chalme-Group General Counsel

Francis Deroy-General Counsel

Alexis Perakis-Valat-China CEO

Ms. Zhenzhen Lan (Gourves)-China Communication

33.  The meeting of 15 April 2013 was described as a “video conference”. Mr. Leo Liu, of
BNP Paribas, and Mr. Alain Evrard and Mr. Alexis Perakis-Valat, of L’Oréal, were identified
as participating in all four meetings, whereas Ms. Petit, of BNP Paribas was identified as
participating in the meetings and the video conference, save for the meeting of 27 April 2013.
However, the Tribunal has not received any written or oral evidence from Ms. Petit or Mr.
Alexis Perakis-Valat.

Mr. Leo Liu

34. By the time Mr. Liu gave oral evidence, on 4 September 2019, more than six years had
elapsed since the events of March, April and May 2013. Also, the Tribunal has received the
transcript of an oral interview conducted of him by an officer of the SFC on 11 July 2014. By

9 Exhibit Bundle, page 534.
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the latter date, he had left his employment with BNP Paribas, his final day of employment
having been 8 July 2014. In the course of that interview he was presented by the SFC officer
conducting the interview with the BNP Paribas Summary.*® In answers to questions from the
Chairman, Mr. Liu confirmed that he had played no part in the compilation of the Summary
nor was he aware of the information that was attached to the BNP Paribas reply to the SFC,
dated 6 September 2013, at the time it was sent.*

5/6 March 2013 meeting

35. In his record of interview, Mr. Leo Liu said that the discussions held with the three
founders of the 5/6 March 2013 were held in Guangzhou. They were divided into several parts:
future development plans; negotiating for a lower price; and the financial part, acquiring the
company. Of the latter he said “The European talked about what the structure was, running the
scheme arrangement.”*2 Mr. She said that, if he was to sell the shares, “he would sell all” of

them, together with the other founders.*?

36. In his oral testimony, Mr. Leo Liu confirmed the accuracy of the assertion made in an
email, dated 5 March 2013, from Ms. Muriel Petit to others within BNP Paribas in which she
had said of the atmosphere of the discussions of 5/6 March 2013 as “Chemistry remain very
good between the two groups.”*> However, he said that, because it was “such a long time ago”

he could not confirm whether there had been discussions about price of the shares.®

29 March 2013 meeting

37. Mr. Liu agreed with the suggestion that his answers in the record of interview in respect
of the meeting of 29 March 2013 suggested that the meeting had ended “unhappily”. He agreed
that was because of very significant differences in expectations on the value of Magic shares.
He confirmed that his reference in his record of interview to the statement “they said there is
no room for negotiation” was a statement made by one of the founders of Magic and was a

reference to price:

10'Witness Evidence Bundle; pages 647-8, counter #171.
1 Transcript; Day 3, pages 42-3.

12 Witness Evidence Bundle; page 650, counter #194.

13 Witness Evidence Bundle; page 650, counter #192.

14 Transcript; Day 3, pages 9 and 10.

15 Exhibit Bundle, page 589.

16 Transcript; Day 3, page 11.

17 Transcript; Day 3, pages 15-6.
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“l can remember very clearly that at this meeting the price-there were differences on
the price, and then the atmosphere was very bad. In Chinese expression, it ended on an
unhappy note.”
38.  Of the statement in the Summary, that at the meeting of 29 March 2013 there was
“preliminary agreement on 100% sale”, Mr. Liu said at first that he could not recall, but went

on to agree with the suggestion that “no agreement was reached.”®

15 April 2013-video conference
39.  Mr. Liu said that the video conference of 15 April 2013 was conducted from four
different locations: he was with JC Vallat, of BNP Paribas; whereas, Mr. Stephen Tang of
Magic was elsewhere; Alain Evrard and Muriel Petit were in Paris; and the legal advisers of
L’Oréal in yet another place. In his record of interview, he said that during the video
conference he was in the offices of Cisco in Shanghai.*® The video conference “didn’t last
long”, the conference room having been booked for a maximum of one hour only. He could
not recall if it was suggested that Mr. Tang represented Mr. She and/or Mr. Luo. From what he
could recall, he said that the meeting “had to do more with improving the atmosphere, because
the meeting previous to this one did not appear to be happy.” He said of the statement in the
Summary, “General agreement on deal structure reached,” that he could not really recall, but
added “I don’t think this should be the case because it was a video conference. Such thing that
you mention, Mr. Counsel, should have been done face to face.”?* However, in answer to a
question from the Chairman, Mr. Liu said:?
“This refers to two ways by which the Hong Kong listed company can be acquired
100%. One of them was a general offer. The other one was a scheme of arrangement.
Then everybody at the meeting, that is the video conference meeting, discussed on both
these two ways. Then finally Mr. Stephen Tang was convinced that it is the latter way
that should be adopted.”
40. Mr. Liu added that there were many other details that “still need to be discussed” but
went on to confirm that, “as to the manner, the way how Magic is going to be delisted, then
that was agreed on. Correct. It appears that they agreed on that.” He explained:®

“You see, Mr. Stephen Tang was the chairman of the board of directors of Magic, and
he is a Hongkonger and, therefore, for matters concerning the listed companies, whether

18 Transcript; Day 3, page 16.

19 Transcript; Day 3, page 17.

20 \Witness Evidence Bundle; page 653, counter #212.
2 Transcript; Day 3, page 19.

22 Transcript; Day 3, pages 43-4.

2 Transcript; Day 3, pages 44-5.
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it is a general offer or a scheme of arrangement, on these matters Chief She relied on
Mr. Stephen Tang. However, on the price and also the arrangements for Chief She
afterwards, on these matters Mr. Stephen Tang could not make arrangements on behalf
of Chief She, and Mr. Stephen Tang could not make decisions on behalf of Chief She.”
41.  Mr. Liu disagreed with the assertion made in an email dated 00:00 on 15 April 2013,
from Ms. Zhenzhen Gourves of L’Oréal to BNP Paribas and her L’Oréal colleagues, in which
she attributed to Mr. Mike Liu the assertion that, at the meeting to be held that day, Mr. Stephen

Tang “has the entire power of decision” and “will represent Martha officially:”?

*“...the arrangement for Chief She and that for Mr. Stephen Tang were different... for
Mr. Stephen Tang, it was a case that after the sale of the shareholding, then he just
leaves; whereas for Chief She, he had to remain behind, stay behind. That’s why,
because the arrangements were different, so how could Mr. Stephen Tang represent
Chief She?”

42. Finally, Mr. Liu agreed with the suggestion that after the video conference of 15 April

2013 there was a decision to continue negotiations.?

27 April 2013 meeting

43.  Of the statement in the Summary of the meeting of 27 April 2013, “preliminary offer
price of no less than HK $5.5 per share”, in his record of interview, Mr. Liu said that Mr.
Stephen Tang had said “...if it is less than 5.5 we... will definitely not sell (it).”?” In his oral

evidence, Mr. Liu said:?8

“I did remember that there was this price of 5.5, but whether it was brought up at this
particular meeting, | can’t recall.”

44, Of the second statement made in the Summary, namely “The Company agreed to grant

30 days of due diligence to the offeror”, Mr. Liu said:*

“I do remember there was this 30 days, 30 days was mentioned, that is 30 days and
you go ahead and do the due diligence”.

Nevertheless, Mr. Liu agreed with the suggestion that L’Oréal would have to approach the

board of Magic in order to obtain permission to perform due diligence.

24 Exhibit Bundle, page 626.

% Transcript; Day 3, pages 38-9.

26 Transcript; Day 3, page 36.

27 Witness Evidence Bundle; pages 659-660, counter #s 264-272.
28 Transcript; Day 3, page 20.

2 Transcript; Day 3, page 21.
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L’Oréal: Mr. Alain Evrard

45, In a record of interview, conducted of Mr. Alain Evrard by Ms. Wong Mei Mei on
3 September 2014, Mr. Evrard confirmed that he was and had been since 2007 the head of the
Mergers and Acquisitions Department (“M & A”) of L’Oréal, which he had joined in 1981 and
from which he retired on 1 September 2018. It was his job to identify and approach acquisition
targets.® As the head of M&A he had been involved in more than sixty transactions involving

acquisitions and licensing agreements.

46. Of the acquisition process, he testified that:s?

“...in all acquisition processes or initial discussions, you always try to talk to
shareholders first... and obviously you start with the ones you have identified and who
represent the biggest chunk of shares.”
February 2012
47. In testimony, Mr. Evrard confirmed his account in his record of interview that he had
held the first exploratory meeting with “the founders” of Magic, whom he identified as Mr.
Tang, Mr. She and Mr. Luo, in February 2012. L’Oréal had approached them as holders of
“close to 30%” of the shares of Magic®. He knew them to be executive directors of Magic.*
L’Oréal did not approach Magic itself. BNP Paribas had assisted in making the initial contact
and had been “in the loop” from the end of 2011, beginning of 2012.33 BNP Paribas were
engaged as the financial adviser to L’Oréal.® In response to the observation that Magic was
performing well, the founders indicated that they saw that the future of Magic as bright and
that they had no intention of selling their shares®’. Of that, he testified “...for us, at the end of

the initial meetings, it was a dead end.”®

30 Witness Evidence Bundle; pages 739-40, counter #s 29-37.
31 Transcript; Day 13, pages 57-8.

32 Transcript; Day 13, pages 8-9.

33 Witness Evidence Bundle; pages 740-1, counter #s 39-51.
3 Transcript; Day 13, page 70.

3 Witness Evidence Bundle; page 741 at counter # 43.

3 Transcript; Day 13, page 64.

37 Witness Evidence Bundle; page 742, counter #63.

38 Transcript; Day 13, page 69.
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September 2012
48. Mr. Evrard testified that in September 2012 he entertained Mr. She to lunch at the
L’Oréal offices, whilst the latter was on holiday in Paris. Because of language difficulties

“there were lots of smiles et cetera, but actually no discussion”. It was a social occasion.?

The meetings of 5/6, 29 March, 15 and 27 April 2013

49, In his testimony, Mr. Evrard confirmed that he had participated in meetings with one
or more of the three founders on 5/6 and 29 March, 15 and 27 April 2013. As he remembered,
BNP Paribas had arranged those meetings. He agreed with the suggestion by Mr. Dawes that
he understood the three founder shareholders to be “...representing themselves as shareholders
and not the company”.* Similarly, he agreed that, if negotiations with them were unfavourable,
L’Oréal would not have approached Magic. The meetings were conducted in English, which
language Mr. Tang used in making his points. Mr. Tang or Ms. Zhenzhen Gourves translated,

in particular for Mr. Luo.*

L’Oréal’s hierarchy of objectives in discussions
50. Of the hierarchy of objectives identified by L’Oréal in their discussions with the three
founders in March and April 2013, Mr. Evrard testified:*

“...it was key to us to make sure that we could find a deal structure allowing us at the
end to own 100% of the shares and to delist the company from the Stock Exchange.
Therefore, at this stage of the discussions with the founders, an agreement on a deal
structure was a kind of condition precedent before even starting talking about price.”

51. Mr. Evrard went on to explain:*

“...we had done some preparatory work with our lawyers, Linklaters, in order to be
educated on the rules and regulations in the... Hong Kong Stock Exchange, and we had
come to the conclusion that there was only one acceptable deal structure meeting our
expectation, which is a scheme of arrangement.”

52.  Subsequently, in cross-examination by Mr. Scott, he elaborated:*

“... we had a very intense preparation session in January, in Hong Kong, with our
lawyers and bankers, in order to get trained on the rules and regulations in Hong Kong
and what would be the best deal structure for us... and from that meeting onwards we

3 Transcript; Day 13, pages 68-9.
40 Transcript; Day 13, page 9.

1 Transcript; Day 13, pages 14-5.
2 Transcript; Day 13, page 10.

43 Transcript; Day 13, pages 10-1.
4 Transcript; Day 13, page 74.
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had decided that the scheme of arrangement was probably the only way to achieve this
deal.”

53. Returning to the hierarchy of L’Oréal’s objectives, Mr. Evrard testified: %

“So number one was an agreement on a deal structure and for the founders to sell their
shares; number two was the possibility to keep Mr. She on board; and it was only once
we could be comfortable on these two prerequisites that we had really started to discuss
price-because if the two first conditions had not been met, there wouldn’t be any deal.”

54.  Of the importance that L’Oréal ascribed to the retention of Mr. She, Mr. Evrard said:

“...he was the creator, the founder, but also the main animator... of the business.
Therefore, it was important that we could get some security on the fact that-it would be
in a new structure, probably-be able to pursue his mission in developing the business.”
55. In cross-examination by both Mr. Dawes and by Mr. Scott, Mr. Evrard was presented
with the Summary. In taking issue with the accuracy of the entries in respect of the four

meetings in March and April 2013, Mr. Evrard testified:*

“We had no opportunity to amend the errors because...l never saw this table before
today, | would say, so | could not correct it.”

5 and 6 March 2013 meeting

56. In disagreeing with the description in the Summary of the 5 and 6 March 2013 meeting,
that L’Oréal’s proposal was that Mr. She “remain as minority shareholder with at least 6%
stake” and that “Mr. S rejected the proposed structure and expressed his preference to exit
100% of the shares together with other shareholders”, Mr. Evrard said:*

“... we were focusing on the scheme of arrangement. We never proposed to acquire
less than 100% of the shares. This is not correct.”

57. Mr. Evrard elaborated:

“My recollection is that at that meeting we exposed the reasons why we wanted to go
to a scheme of arrangement and we wanted to, at the end, receive irrevocable
undertakings from the shareholders, et cetera, and it was a kind of surprise for the
founders because they had probably imagined another type of deal, and there was no
agreement at the end.”

* Transcript; Day 13, page 11.
%6 Transcript; Day 13, page 12.
47 Transcript; Day 13, page 67.
8 Transcript; Day 13, page 17.
 Transcript; Day 13, page 18.
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58. Mr. Evrard described the atmosphere at the conclusion of the meeting as being “cold”,

explaining that “...without any agreement on the structure, it was the end of the story.” %

29 March 2013 meeting
59. Mr. Evrard agreed the description in the Summary of the 29 March 2013 meeting that,
“Offeror mentioned the framework of the proposal”, was correct, adding that this subject-

matter “occupied probably 80% of the time of the meeting.” Mr. Evrard explained:*

“...it was the opportunity for us to explain in more details what was our view on the
deal structure, i.e. we could explain to the shareholders how we intended to proceed, to
at the end get to a scheme of arrangement”.

However, he said that in the result “there was ... a disagreement on the structure.” %

60.  Of the description in the Summary of Mr. She’s “special deal”, Mr. Evrard said that the
concept was mentioned in that meeting, but that the details were discussed a couple of weeks
later. He disagreed with the assertion in the Summary that “Mr. She had agreed to put 20% of
the consideration to be paid for his shares and options” in escrow. On the contrary, he agreed
with the suggestion that “...there was no agreement from Mr. She on anything.” Similarly,
whilst he agreed that the topic of a performance bonus based on results was discussed,
Mr. Evrard said that he was, “...almost certain that we didn’t go that far into details, to mention
5%”. He agreed with the statement in the Summary that there was no agreement on price. In
the result, he agreed with the suggestion made by Mr. Dawes that at the end of the meeting

there was no agreement on anything.%

61. Subsequently, in cross-examination by Mr. Scott, Mr. Evrard said of the fact that there
was no agreement “the way this disagreement was expressed by the founders was, ‘Okay, we’re
going to think about it, let’s give us a couple of weeks.”** As a result, he said of the prospect
of the proposal proceeding “I still thought there was a possibility, yes... I wouldn’t say realistic
prospects... but it was a period of great uncertainty.”s

%0 Transcript; Day 13, pages 19-20.
51 Transcript; Day 13, page 21.

52 Transcript; Day 13, page 25.

53 Transcript; Day 13, pages 23-5.
4 Transcript; Day 13, page 79.

%5 Transcript; Day 13, page 80.
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15 April 2013 video conference

62. Mr. Evrard testified that he thought he had participated in the video conference of
15 April 2013 from Paris together with Ms. Muriel Petit. It was a two-way video conference
and the other parties were together either in Hong Kong, Guangzhou or Shanghai.* Of the fact
that a video conference took place, Mr. Evrard said that he regarded it as a “good surprise”. Of
the statement in the Summary, “Preliminary discussion on price. Both parties had a significant
gap in price expectations and agreed to further discuss at a later stage.”, Mr. Evrard said there

was “no discussion on price.”%

63. Mr. Evrard testified that the message from Mr. Tang was, “Look, we are open to keep
on talking and we should have another meeting to better understand the details of your

proposal”. That, led to the meeting at the end of April.*® Mr. Evrard went on to elaborate: 5

“...this video conference on 15 April was very short, Mr. She was not there, and for me
this was just the opening by the shareholders to go deeper into the understanding of the
scheme of arrangement. So (,) it was an agreement on principle to deep dive into the
details of the scheme of arrangement, and again this led to the meeting at the end of
April.”
64. Of the suggestion made by Mr. Scott that, in the context of the statement in the
Summary that “General agreement on deal structure reached”, his answers in the record of
interview © implied that he agreed that, during the video conference, agreement had been

reached to conduct a scheme of arrangement, Mr. Evrard testified:®

“No, because | had to fly to China two weeks later precisely to finalise the discussion

with the shareholders. If we had agreement on 15 April, why should I fly to China?”
65. It was at that stage in his evidence, that Mr. Evrard said that he had participated in a
“preparation session with Linklaters” the day before giving evidence. He did discuss the
contents of the Summary. Linklaters did not suggest to him that any of the contents might be

inaccurate. Rather, he suggested to them that “...it was inaccurate”.

%6 Transcript; Day 13, pages 27-8.

57 Transcript; Day 13, pages 28-9.

%8 Transcript; Day 13, page 83.

% Transcript; Day 13, pages 85-6.

80 Witness Evidence Bundle; page 750, counters #s 144-9
81 Transcript; Day 13, page 89.

82 Transcript; Day 13, page 95.
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66. Mr. Evrard went on to say that the agreement that was reached at the video conference
of 15 April 2013 was “the agreement to study further the scheme of arrangement”. That, was a

“significant step, but it’s not at all an agreement on the details.”®

27 April 2013 meeting

67. Mr. Evrard said that he had flown from France to attend the meeting of 27 April 2013

in Guangzhou. Of the matters discussed at the meeting, Mr. Evrard said: %
“...we re-discussed the different steps, which is to get the three founders’ agreement on
the scheme of arrangement, their agreement to dispose their share, the agreement of Mr.
She to discuss and have a special deal, and then we explained to them for us, the

following steps would be to formally write to the company, to the board, in order to
have due diligence.

Once we had explained this, we said ‘Obviously if you write to the board and ask for
due diligence, we have to mention some level of pricing.” And that’s where we have a
further discussion on price. And because we didn’t want to close that discussion at that
moment, somebody suggested-and this is what happened, actually-that we could put in
a letter to the board something like “the price of no less than $5.5”, because the
following step of due diligence was a key step for us, obviously because here again, if
the due diligence had not given satisfactory results, we would have walked away.”
68. Mr. Evrard denied the suggestion put to him by Mr. Scott that the question of due
diligence had been discussed at all four meetings “I dispute. | don’t agree.” Rather, he said
“...we discussed that the due diligence for us was important.” He went on to say, “And it’s
only, if I remember properly, when we wrote the letter to the board that we went into more
details in explaining the content of the due diligence... Obviously, we mentioned broadly what
this could be, but as a matter of general principle.” He concluded “it was not a discussion. It
was an information, one side information from us to the shareholders of what we would ask

the company in the next step.”®

69. In cross-examination by Mr. Scott, Mr. Evrard denied that his discussions with the three
founders to obtain their support for a proposal to the board to acquire the company through a
scheme of arrangement were discussions that he held with them “as directors and members of
the board of Magic”. He explained, “Because | was still talking to them as shareholders”.

8 Transcript; Day 13, page 86.
8 Transcript; Day 13, page 31.
8 Transcript; Day 13, pages 100-102.
% Transcript; Day 13, page 96.
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70.  Of the discussions with Mr. She for the retention of his services after the proposed
acquisition of Magic, Mr. Evrard said that it was “an individual discussion with Mr. She, in
order to explain to him and sign with him an employment agreement where he would become

an employee of L’Oréal China and keep-run the business unit of Magic.”¢

71. In cross-examination by Mr. Chan, in respect of the letter on the letterhead of L’Oréal,
dated 6 May 2013 sent to Mr. Stephen Tang, Mr. She and Mr. Luo, % Mr. Evrard said that,
“ the purpose of the three letters was to confirm the agreement reached with the three
shareholders a few days before writing formally to the board of the company.”% The executed
copy of the letter was attached to the email, dated 12 May 2013, sent by Mr. Huang to
Linklaters and L’Oreal. The letter addressed to Mr. Stephen Tang on the letterhead of L’Oréal

stated, inter alia:

Possible offer for all of the issued shares of Magic Holdings International Limited
(the “Company”)

We refer to our recent discussions in relation to a possible offer by us for all of the
issued shares (the “Shares”) and options over shares (“Options”) of the Company (the
“Acquisition”).

We are writing to confirm the principal terms of the Acquisition for which we would
like to confirm your support and ask that an exclusivity period be granted for us for the
duration of the due diligence process, as discussed further below.

Structure of the possible Acquisition

The Acquisition, if made, would be by way of a scheme of arrangement under the
Companies law of the Cayman Islands (the “Scheme”), but we would reserve the right
to elect to implement the Acquisition by way of a general offer within the meaning of
the Code on Takeovers and Mergers (the “Code”), provided that the financial terms of
such general offer are at least as favourable as the financial terms of the Scheme. The
consideration for Shares subject to the Acquisition would be not less than HK $5.5 per
Share subject to satisfactory due diligence, be wholly incash, and financed entirely out
of our internal resources. We would also comply with the Code requirements to make
an appropriate offer or proposal (the “Option Offer”) to holders of Options. [ltalics
added.]

72. Save for use of the letterhead of L’Oréal, rather than Lara, and the stipulation of Magic,
rather than Martha, and the added italicised words, the text of the letter was identical to the text

of earlier versions of the letter attached to an email from Linklaters to Mr. Huang, dated

87 Transcript; Day 13, page 100.
8 Witness Evidence Bundle, pages 887-913.
8 Transcript; Day 13, page 54.

23



28 April 2013, and to the version attached to an email from Jaimie Cheung of Linklaters to
L’Oréal, dated 26 April 2013, under the subject heading “Martha: draft documents for weekend

meeting”™. The relevance of those document is considered subsequently.

The executive directors of Magic

Mr. Stephen Tang

January/February 2012

73. Mr. Stephen Tang testified that the first approach made by L’Oréal to Magic had been
made in January to February 2012. That followed an investor presentation meeting by Magic,
at which Mr. Leo Liu of BNP Paribas was present. He introduced L’Oreéal to Magic at a
subsequent meeting between representatives of the two companies. Mr. Stephen Tang knew
BNP Paribas to be an investment bank.” In his record of interview, conducted by Ms. Wong
Mei Mei on 10 June 2014, he described the discussions as involving” business cooperation”.”
He testified that those discussions were “...exchanges on the businesses of each other and also

exploration on R&D.”™

Early March 2013

74, Mr. Stephen Tang testified that in March 2013 “L’Oréal started revealing to us that they
wanted to acquire Magic”.” He explained that his reference in his record of interview to
L’Oréal having stated that they would like to make “a general offer”, which proposal the
founder shareholders would not consider™, was not a term which he understood clearly. He
testified that he understood it to be “selling all our shares”, namely “what was being asked was
the founders’ shares.””” However, he went on to concede that he knew at the beginning of
March that L’Oréal wanted to make a general offer for a complete acquisition of all of the
shares in Magic.” Nevertheless, he disagreed with the suggestion made by Mr. Scott that, in
those circumstances, he was representing not only the founder shareholders but also the
company and its other shareholders. On the contrary, “L’Oréal was only talking to the

founders... about buying the founders’ shares of Magic...”.™ In his witness statement,

0 Exhibit Bundle, pages 732-755 at pages 752-755.
"L Exhibit Bundle, pages 656-726 at pages 695-698.
72 Transcript; Day 4, pages 56-61.

3 Witness Evidence Bundle; page 9, counter #104.
74 Transcript; Day 4, page 62.

S Transcript; Day 4, page 61.

6 Witness Evidence Bundle; page 10, counter # 125.
" Transcript; Day 4, pages 66-7.

8 Transcript; Day 4, page 70.

7 Transcript; Day 4, page 71.
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Mr. Stephen Tang said that he was “rather unhappy” about the approach of L’Oréal.® In his

testimony, he said that he was “very unhappy”.

29 March 2013

75. Of the fact that, notwithstanding the tone in which the meeting of early March had
concluded, representatives of the various parties met again on 29 March 2013, Mr. Stephen
Tang explained that he was hoping “...that maybe there would be cooperation in future with
L’Oréal.” & The meeting was organised by Leo Liu of BNP Paribas. Having acknowledged
that investment bankers did not get involved in matters of business cooperation of that kind,

Mr. Stephen Tang said that both possibilities, namely acquisition and cooperation coexisted.

76.  Of the description in the Summary of the meeting of 29 March 2013, Mr. Stephen Tang
said that he had no clear recollection that the representatives of L’Oréal “...mentioned the
framework of the Proposal.”® Nevertheless, he disagreed with the description of the meeting
made in an email, dated 1 April 2013, from Muriel Petit of BNP Paribas to other colleagues®
that there had been “an agreement on the deal structure”. On the contrary, Mr. Stephen Tang

said “...we don’t have agreement on the deal structure.”®

77. Furthermore, Mr. Stephen Tang disagreed with the statement in the Summary that there
was “Preliminary agreement on 100% sale”. On the contrary, the founder shareholders did not
agree to sell the shares that they held in Magic. That was “a deep memory”. Of the statements
that Mr. She had agreed to “put 20% of the consideration of his shares and options” and to an
entitlement of “an annual performance-based bonus amounting to 5% of the annual increase of

turnover in the coming three years”, Mr. Stephen Tang said “Chief She did not agree”.%®

78.  On the other hand, Mr. Stephen Tang agreed with the statement that there was “No
agreement on price”. At first, he denied that there had been any discussion about a possible
range of price per share. Then, he said that Mr. Leo Liu had disclosed a valuation that had been
prepared of the value of the company from which he could and did calculate the price per share.

He was not sure that it fell in the range testified to by Mr. Leo Liu, namely $ 4.30 -$4.80 per

80 Witness Evidence Bundle; page 796, paragraph 47.
81 Transcript; Day 4, page 73.

8 Transcript; Day 4, page 73.

8 Transcript; Day 4, pages 77-9.
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share.® He said that Mr. Mike Liu had articulated an alternative valuation, which was

significantly higher than that advanced by L’Oréal/BNP Paribas.?

79. Of the statement in the email of Muriel Petit to her colleagues, dated 1 April 2013, that
“On the valuation discussion, which has been long, we remain with a difference of 1.20 HKD,
knowing that Seller’s expectations are 1 HKD higher than one Lara Board authorised”®
Mr. Stephen Tang agreed that there had been long valuation discussions, but testified that he

could not recall the exact difference in the figures between the parties.®

80. Mr. Stephen Tang disagreed with the suggestion of Mr. Scott that there had been
significant progress in negotiations between the parties between the meetings in early March
and that of 29 March 2013, “I don’t agree with this characterisation that there was important
progress. All the things that you said were proposals made by BNP to us.”* Of the relationship
between the parties at the end of the meeting, Mr. Stephen Tang said:

“The feeling at that time that I had is that I did not want to go on talking with L’Oréal
on the acquisition of the shares of Magic Holdings in the hands of founder shareholders.”

He added:

“L’Oreal and Magic’s founders, between the two sides, they ended up very unhappy
with each other.”
81.  On the other hand, he said that he had not communicated those feelings to the
representatives of L’Oréal because, given that L’Oréal was a multinational corporation with a
well-known and famous brand in the cosmetics industry, he wished to maintain a relatively

good relationship with L’Oréal.*

15 April 2013 video conference
82. Mr. Stephen Tang testified that he accepted the invitation of L’Oréal to participate in

the video conference of 15 April 2013 for the same reasons. He was present in Shanghai with

8 Transcript; Day 4, page 84.
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8 Exhibit Bundle, page 605.
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Mr. Mike Liu, together with the representatives of BNP Paribas and a representative of

Linklaters. The representatives of L’Oréal participated from an unknown venue elsewhere. %

83. Of the absence of Mr. She as a participant in the video conference, Mr. Stephen Tang
said “Chief She genuinely did not want to attend that meeting. That’s why he declined to attend
the meeting under an excuse.” That excuse was the one to which reference was made in an
email, dated 15 April 2013, from Ms. Zhanzhan Gourves of L’Oréal China to other colleagues
in L’Oréal and to BNP Paribas and Linklaters, namely that a child of Mr. She was severely
sick. The provenance of that information was described as being “information from Martha Mr.
Liu”. % Mr. Stephen Tang said that according to his knowledge neither of Mr. She’s children
were sick at that time. Of the assertion in the email “...consider the importance of the meeting
and Mr. Stephane has the entire power of decision, Liu suggests to maintain tomorrow’s
meeting without Mr. S’s presence and Stephane will represent Martha officially”, Mr. Stephen
Tang said that he was not aware that Mr. Mike Liu had made those representations, which in
any event “obviously contrast with the facts”, adding that at the commencement of the video

conference:®’

“l already declare that |1 am attending this video conference... I am only representing
myself. I’m not representing Chief She or Chief Luo and neither would | discuss in
depth the matter concerning discussion of selling the shares in the hands of the founder
shareholders...”.
84. Mr. Stephen Tang said that the video conference “lasted a very short time” and “was
mainly devoted to discussions on the valuation of the company, Magic...”.? Of the issue of
whether the discussions included the sale of the shares of the founders or an offer to make a
complete acquisition of all the issued shares of Magic, Mr. Stephen Tang said:®
“Two levels. At one level, L’Oréal did mention its wish of acquiring 100% of Magic
shares. But then at all the meetings starting from 5 March and 29 March, all the way
down to 15 April-at all these meetings, what management was discussing was the shares
of Magic Holdings in the hands of the founder shareholders.”
85.  Of the statement in the Summary that “General agreement on deal structure reached”

and of Mr. Leo Liu’s testimony in respect of that statement, namely that “the way how Magic

% Transcript; Day 4, pages 98-9.
% Exhibit Bundle, page 626.

% Transcript; Day 4, page 102.
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is going to be delisted, then that was agreed on” and that “finally Mr. Stephen Tang was

convinced” that a scheme of arrangement should be adopted, Mr. Stephen Tang said: 1

“I don’t understand why it is written that way, but at the time there was no agreement.”

86. Mr. Stephen Tang said that the representatives of L’Oréal mentioned the term “scheme
of arrangement”, but went on to explain that, because he was not familiar with the term, he had
received an explanation as to the nature of a scheme of arrangement from a representative of

Linklaters who was present in Shanghai at the video conference.

87. In the context of the statement in the Summary, that there was “Preliminary discussion
on price” at the video conference, Mr. Stephen Tang said that there were “discussions on the
value of the assets and the way of valuation.” 1 In answer to questions from the Chairman,
Mr. Stephen Tang said that in those discussions he had put forward a money valuation himself,
which was higher than that made on behalf of L’Oréal: 0

“I think the valuation of the Magic assets on our side differ from that reached by BNP
Paribas by 50 per cent.”

88. It is to be noted that the Summary asserted:

“Both parties had significant gap in price expectations and agreed to further discuss at
a later stage.”
27 April 2013
89. Mr. Stephen Tang said that, together with Mr. She and Mr. Luo, he attended a meeting
with the representatives of L’Oréal and BNP Paribas at Guangzhou Baiyun International
Airport in the late afternoon of 27 April 2013. He knew that Mr. Evrard had flown from France
to attend the meeting and would only stay a few hours.** He agreed with the suggestion of
Mr. Scott that the purpose of the meeting was a “high-level discussion for the acquisition of
the entirety of Magic by L’Oreal”.1%> He did not agree with the suggestion that there was already
in place an agreement to proceed by way of a scheme of arrangement and that what remained

was discussion of price. Of the different stages of the meeting, Mr. Stephen Tang said:

100 Transcript; Day 5, page 9.

101 Transcript; Day 5, pages 6 and 11-2.

192 Transcript; Day 5, page 5.

103 Transcript; Day 5, page 14.
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“I believe that we convened a meeting on that day-consists of several steps. The first
step was that Alain talked with Chief She on internal matters of the company and also
on the terms of retainment of Chief She, and also confirmed to us how L’Oréal was
going to develop the future of Magic, and what L’Oréal would do to develop Magic
into the leader in the face mask sector. After this there was a private meeting with Chief
She, me and Chief Luo.”

90. Mr. Stephen Tang agreed with the statement in the Summary, that there was
“preliminary offer price of no less than HK $5.5 per share”. He did not agree that the statement,
“The Company agreed to grant 30 days of Due Diligence to the Offeror”, was accurate. Whilst
he accepted that was L’Oréal’s request at the meeting, he explained: 1
“I needed L’Oréal to prepare a written preliminary proposal to us, and only after that
could I submit this document to our board of directors for discussion, and only after the
approval given by the board of directors could due diligence start.”
91. In answer to the question of the Chairman, if it was the case that there was an agreement
in principle that, subject to the appropriate documentation due diligence would be approved by
the board of directors of Magic, Mr. Stephen Tang said, “the founder shareholders at the time

agreed that they could go on with-they can go on with the due diligence.”

92. Mr. Stephen Tang’s attention having been drawn to an email, dated 29 April 2013, from
Ms. Muriel Petit of BNP Paribas to her colleagues in which she had said of discussions with
Magic, 08

“An agreement was found this weekend with the co-founders. It is under formalization.

The idea is to approach core shareholders (institutional investors and PE) as well as the
board next week end, with the objective to start DD (and obtaining exclusivity)”

and his assertion in his witness statement that at the conclusion of the meeting of 27 April 2013,
he did not think “there were sufficient substantive materials for the founders to notify Magic’s
board of directors at the time”, he testified that “I could do that only after | received their
written documents.” Mr. Stephen Tang explained: 1%
“...s0, prior to this meeting, all meetings prior to this meeting were confined to the
discussion of the sale of the Magic Holdings shares in the hands of founder shareholders.

That is why the founder shareholders did not feel that it was necessary to tell the board
of directors about details of discussion.”

17 Transcript; Day 5, page 20.
108 Exhibit Bundle, page 767.
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Mr. Stephen Tang: post 27 April 2013 meeting

93. In his witness statement, Mr. Stephen Tang said “during the period between 27 April
2013 and 15 May 2013.... | helped with administrative coordination and liaison... 1 did not
particularly discuss these with Mr. She and Mr. Luo.”*** He replied in the negative when asked
by the Chairman if, in that context, he done anything before 15 May 2013.11

Email 30 April 2013: Call to Stephen
94, However, subsequently Mr. Stephen Tang agreed that he had participated in a
discussion with Mr. Leo Liu, to which reference was made in Mr. Leo Liu’s email, dated 30

April 2013, to Ms. Muriel Petit and other colleagues at BNP Paribas, namely: %2

“Call to Stephen

Stephen called me this morning. He told me that he start to schedule meeting with
financial investors already. But Ms. Liu is in US now, she will be back early next week.
He cannot find anyone in Greenwoods cause some of them are on holiday. He sent the
email. But there is no reply yet. Baring is ok for a meeting Friday. He is checking with
us if we should postpone the meeting one more week. | told him I will contact lara and
let him have the feedback asap. | tell nothing for the price or DD. | will wait for your
instruction on this.”

95. Mr. Stephen Tang agreed that he had started to schedule meetings with financial

investors. When asked if he had done so because he had agreed to support the acquisition, he

said: 3
“This arrangement was made at the request of L’Oréal. Because prior to this L’Oréal
did not know the institutional investors, major institutional investors. And L’Oréal

requested me to pass this NDA to those three institutional investors. This is the only
work that | did.”

96. Mr. Stephen Tang disagreed with the suggestion that he was cooperating with
L’Oréal: 1

“At their request, | only passed on the message of this NDA to them, at their request.
Other than that, I did not do anything.”

110 Witness Evidence Bundle; page 802, paragraph 79.
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97. In his record of interview, in responding to the question of who was responsible for
obtaining “the undertakings” of the “three key institutional investors”, Mr. Stephen Tang
said: s
“Well, at the very beginning, since L’Oréal or its FA, they did not know our institutional
investor (s). Well at that time-firstly there was an NDA signed with the three

institutional investors... It was passed to them through me since they did not know
them.”

98. He denied that he was acting in the capacity of an executive director of Magic. On the
other hand, he accepted that it related to “investor relations work”, but asserted that it was
“...not in the capacity of executive director.” ¢ He acknowledged that he asserted in his witness
statement that as chairman and executive director of Magic his responsibilities included dealing
with “investor relations work.”1” Nevertheless, he repeatedly denied that he was acting as an
executive director of Magic when he contacted the institutional investors: “that was not in my
mind”; “actually, | look at myself merely as a messenger.” 18

Email 2 May 2013: Call memo with Stephen

99. Mr. Stephen Tang’s attention was drawn by Mr. Scott to an email, dated 2 May 2013,
from Mr. Leo Liu to Ms. Muriel Petit of BNP Paribas, copied to various other persons at
L’Oréal and Linklaters, in which the subject was described as “Call memo with Stephen”. The
text of the Call memo was set out under bullet point headings, beneath which was a description

of what was asserted to be the position of Mr. Stephen Tang:

e Approached the financial investor after signing the letter for cofounders Stephen
agreed on this...

e The information delivered to the financial investors
Stephen has no objections with the information we ask them to deliver to the
financial investors.

e NDA with the financial investors
Stephen has reviewed NDA from Mr. Huang. He is ok with the content. It is also
his intention to ask financial investors to sign an NDA. He will deal this matter
with financial investors.

e Price to be disclosed with the financial investors
Here comes the disagreement from Stephen. He thinks it’s really important to keep
the flexibility for the price of financial investors. If he needs to reveal the final price
to the financial investors, it will be his responsibility to convince the financial
investors that there will be no room for any further bargaining

115 Witness Evidence Bundle; page 28, counter # 343.
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If Lara could state “The price per share will be no less than 5.50 HK $ and the
final price will be determined by DD result” in a letter to the board, it could be
considered as full transparency with all shareholders. If Lara could do so,
Stephen will keep financial investors focus on price issue and get them to sign
the irrevocable more smoothly. [Italics added.]
100. Mr. Stephen Tang acknowledged that the purpose of a non-disclosure agreement, NDA,
was to protect confidential and price-sensitive information of the company. He agreed that it
was his intention to ask the financial investors to sign the NDAs. However, once again he
denied that he did so on behalf of Magic “...what I did was merely pass on this document, that
is the NDA, to the institutional investors. | did not do this with institutional investors on behalf
of the company.”*? Subsequently, he said that he acted as he did “...in the capacity as a

postman.”2

Chiu & Partners’ reply on behalf of Magic to the SFC
101. Mr. Stephen Tang acknowledged that, having received a letter from the SFC, dated 19
August 2013,'?? addressed to Magic but marked for his attention as Chairman, which posed a
series of questions arising from the Announcement, dated 15 August 2013, of the proposed
acquisition by L’Oréal of all of Magic shares, he had given instructions and information to
Chiu & Partners to reply to those enquiries.'?* He acknowledged that the reply, dated 30 August
2013,** to the first question posed by the SFC, namely “when and by whom the proposal was
first initiated and contemplated?”, was in the following terms: 2
“As far as the Company was aware, the proposal was initiated by L’Oréal S.A.
(“L’Oréal”), and it was first initiated by L’Oréal when BNP Paribas, the financial
adviser to L’Oréal contacted Mr. Tang Siu Kun Stephen, the chairman of the Company

(the “Chairman”) by phone on 2 May 2013 (the “Initial Approach”) expressing
L’Oréal’s interest in considering to acquire all the shares and sought his views on

(i) how L’Oréal’s interests could be relayed to the institutional investors; and

(it) how the proposed nondisclosure agreement (“NDA”) could be relayed to
Mr. She, Mr. Luo and institutional investors.” [Reformatted.]

102.  Of the contents of the answer, Mr. Stephen Tang said that he had provided information

to Magic’s Company Secretary, including that the proposal was first initiated by L’Oréal in a
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telephone contact on 2 May 2013. Mr. Stephen Tang accepted that the answer was not
correct.’® He agreed that “starting from 5 March, L’Oréal staff had been liaising with the
founder shareholders.” When asked why it was that he had not instructed Chiu & Partners to
answer truthfully, Mr. Stephen Tang said:*?

“l can’t recall as to why at that time it was written this way.”

103. Similarly, Mr. Stephen Tang acknowledged that the answer to the second question
posed by the SFC, namely “when the company and L’Oréal/agents of L’Oréal first discuss the
proposal?”, was in the following terms:*2
“Subsequent to the Initial Approach, there were discussions between the Chairman and
BNP Paribas by phone and emails over the proposed NDA between 3 May 2013 and
10 May 2013 and the structure of the possible transaction was first discussed between
them in a meeting on 10 May 2013.”
104. Inface of the suggestion by Mr. Scott that the reply made it clear that, in being involved
in the email/phone calls, he was representing the company, Mr. Stephen Tang said:*#

“If it is written here so, then yes.”

He went on to assert that he could not recall why the answer was couched in the letter stated,
but acknowledged that he had provided the information.**° [An extract of the letter is at

Appendix B.]

Email 9 May 2013: Atlantis
105. Mr. Stephen Tang testified he had sent an email, dated 9 May 2013, to Ms. Yang Liu
of Atlantis, to which was attached NDA documents in English and Chinese. The email was
sent from the email address of Mr. Stephen Tang at Magic and copied to Amy Zhang at that
same address. The ‘Subject’ was described as: “????-????”. Addressing “Honourable President
Liu”, the email stated: s
“Knowing that (our) company will be having a conference with your company on 9
May, the contents of the conference involve price sensitive information, would your
company please sign the relevant non-disclosure agreement, (we) now enclose the

relevant non-disclosure agreement for your company’s reference, please give (us) your
comments as soon as possible. If (you) do not have any other comments, (our) company
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will bring along the original non-disclosure agreement for your company to sign before
(us).
If you have any questions, please contact me.
Best wishes for your business
Tang Siu Kun:
Magic Holdings International Ltd”
[Italics added.]
106. In face of the suggestion by Mr. Scott that the email was sent on behalf of Magic,

Mr. Stephen Tang said: %

“Actually, at the time, | was sending this out on behalf of L’Oréal.”

Nevertheless, he acknowledged of the reference to “our company”, that it *...appears that it
refers to Magic.”

107.  Mr. Stephen Tang denied that he had a discussion with Ms. Liu about the acquisition.
Rather, his role was to obtain her signature on the NDA.*** He acknowledged the fact that the
email referred specifically to the fact that the conference between the two companies involved
“price sensitive information”, but re-asserted, “... | did not have discussion with President Liu.”
Nonetheless, he accepted that the purpose of an NDA was to protect confidential price sensitive

information and that, on 9 May, information about the acquisition was price sensitive.'*

Ms. Liu Yang: Atlantis Capital Holdings Limited
108. Itis to be noted that in a record of interview conducted of Ms. Liu Yan by an officer of
the SFC, dated 23 September 2014, Ms. Liu was asked, in the context of the announcement,
dated 15 August 2013 of the proposed acquisition of all of Magic shares by L’Oreal, when it
was that she had first found out that a company wanted to buy Magic. Ms. Liu said*:

“It should be May 9. Magic’s Stephen... He came to my office that day. And then asked

me to sign a confidentiality agreement... So that means he told me about this matter in
person.”

109. Inanswer to the question of what Mr. Stephen Tang told her at that time, Ms. Liu said: %

“He came in the afternoon and told me that... they and L’Oréal reached an agreement...
And there was a possibility the L’Oréal would become the major shareholder of his
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company... or acquire the company... And then he asked me to sign a confidentiality
agreement relating to the transaction between L’Oréal and him.”
Ms. Liu went on to say that on that occasion three persons had visited her, namely Mr. Stephen
Tang, Mr. Sit (transliteration) and someone called Michael.

Emails 9 May 2013: Greenwoods and Baring

110.  Mr. Stephen Tang sent emails, dated 9 May 2013, from his email address at Magic with
identical text to the other two institutional investors, namely Greenwoods and Baring'’, to
which were attached Chinese and English versions of the NDAs. The subject matter in each
email was described as being “Magic Holdings-NDA”. Each email ended with the name of

Mr. Stephen Tang, beneath which was the title Magic Holdings International Limited.

111. Intheir reply, dated 28 August 2013, to the SFC’s earlier enquiry as to “When and by
whom Greenwoods Asset Management Limited was first approached for the Proposal”, namely
that announced on 15 August 2013 of the proposed acquisition by L’Oréal of all Magic shares,

Greenwoods stated: '3
“On 9 May 2013, Magic Holdings International Limited’s (the “Company” or “Magic”)
management visited Greenwoods to brief that an international company, L’Oréal (the

“Buyer”), is potentially considering an offer to acquire Magic. Magic’s management
did not disclose specific information such as the offer price of the Buyer.”

112. Intheir reply, dated 30 August 2013, to the same enquiry by the SFC, Baring stated that
on 10 May 2013:*

“Baring met with Mr. Stephen Tang, She Yu Yuan and Mike Liu of the Company
whereby Baring was informed of the potential transaction involving the Company, the
founders of the company and the offeror, and Baring was requested to sign a
confidentiality agreement relating thereto.”

The terms “Company” and “Offeror” were defined to mean Magic and L’Oréal respectively.
113. In arecord of interview conducted of Mr. Dar Chen by an officer of the SFC, dated 2
June 2016, the former explained the circumstances in which he had met Mr. Stephen Tang: 4

“I first became aware of a possible transaction on 9 May. Stephen called me and said
that there is a large transaction, he didn’t tell me the name. But in order for him to tell
us more-tell me more, he wants to enter.... into a non-disclosure agreement. So he sent
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across something around 9 or 10 May. It was addressed to Baring. Baring executed the
NDA. And then Stephen came by and said that, okay, well, L’Oréal is interested in the
company, okay. That’s the first time | heard it. So | forgot exact date that he came by,
it’s around 10 May, 11 May or something around there.”
114. In answer to the question of when he was informed about the details of the deal, Mr.
Dar Chen added:*4
“So Stephen came by and say L’Oréal is interested in buying all the company, okay,
didn’t really describe how they are going to buy the company. And of course we are
very interested in the price, | was very interested in the price. He said around-may be
around 5, okay.”
115. In his testimony, Mr. Dar Chen answered in the affirmative the suggestion made to him
by Mr. Scott that the information that L’Oréal was interested in acquiring Magic was “inside

information”, as defined by Part XIVA of the Securities and Futures Ordinance.#?

She Yu Yuan

Early 2012

116.  Mr. She said that in early 2012 contact was made by Magic, through BNP Paribas as
an intermediary, with L’Oréal. At an ensuing meeting in Guangzhou the possibility of
cooperation in business was discussed between Mr. Stephen Tang, Mr. She and Mr. Luo and
L’Oréal, including the possible acquisition of the former by the latter. That possibility was
immediately rejected. 4

September 2012

117. In September 2012, whilst on holiday in France with his wife, at the invitation of
L’Oréal Mr. She met Mr. Evrard and a colleague at L’Oréal’s Headquarters and lunched
together. There was no discussion about business co-operation or the acquisition of Magic.*

Late November 2012

118.  Mr. She testified that in late November 2012 he, Mr. Stephen Tang and Mr. Luo met
representatives of L’Oréal at the Sofitel hotel in Guangzhou and received a proposal that
L’Oréal acquire Magic and that he remain as CEO. He denied that he received the offer in his

capacity as a director of Magic. Rather, the discussions were with the founder shareholders.
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The three founder shareholders rejected the proposal because it did not fit with Magic’s brand
development strategy and their concerns about uncertainties for the future of Magic

employees.'*

5/6 March 2013
119. Mr. She testified that there was a meeting between the three founder shareholders and
representatives of L’Oréal and BNP Paribas on 5/6 March 2013 at the Shangri-La hotel in
Guangzhou. Of the statement in the BNP Paribas Summary that the “offeror proposed to launch
the Proposal together with Mr. S, who will remain as a minority shareholder with at least 6%
stake”, Mr. She testified that it was accurate, save the reference to the 6% stake, which, as he
recalled, was in fact 20%.% Once again, the three founder shareholders rejected the proposal.
Of the position that he took, Mr. She explained:
“My reply to them was if they really wanted me to sell my shareholding, that is under
only three conditions would I be willing to sell my shareholdings, first of all, how they
ensure the healthy development of Magic as a brand, how to ensure the interests of my
team,... my own team... the third one of course was the price, and also the interest that
I would get for my retainment, or for me to stay behind. Only when these three
conditions were satisfied that | would start to consider selling my shares. Also,...given

the fact that they agreed to Mr. Stephen Tang and Chief Luo... selling all of their shares
while they would withhold some of my interest, I think that was unfair”.

120. Of the suggestion made by Mr. Scott, that L’Oréal’s proposal was to acquire all the
shares of Magic, Mr. She said:*#

“No, they did not spell it out to explain whether they were acquiring all of the Magic
shares or just acquiring a controlling stake.”

121.  Mr. She said that the issue of a valuation of the company/its shares was canvassed at

the meeting:14°

“I remember it was the afternoon on 5 March, at the conference room of the Shangri-
La hotel-when Mr Alain arrived, he gave us a bunch of evaluations... and then through
these evaluations, they did come to a price. If I remember correctly, it was 4.3. But |
remember clearly that when this 4.3 price was brought up, Mr. Alain said this is not a
price-our intention of acquisition; it is not a price, it is a value. It was a valuation.”
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29 March 2013
122.  Mr. She said that he, Mr. Stephen Tang, Mr. Luo and Mike Liu attended a meeting with
the representatives of L’Oréal and BNP Paribas at the Shangri-La hotel in Guongzhou on
29 March 2013. He attended in his capacity as a shareholder, not as CEO of Magic.**® Mr. She
denied that there was a preliminary agreement that all the shares of Magic would be acquired
by L’Oréal. He added that even if he agreed to sell all his shareholding, “20% of that would be
withheld”. st Of the statement in the Summary that there was “No agreement on price”,
Mr. She said:
“It was only a valuation-price per share. Alain also said that it was just a valuation, it
was not an indicative offer price.”
123.  Finally, Mr. She denied that progress was being made towards reaching an agreement.
Rather, he said: %2
“It was stopped... | felt that it was entirely impossible to go on this proposition because
there were just too many hurdles and challenges. Because the three pre-conditions that
I put up for selling all my shares on 5 March, they achieved none of them. Plus, it turned
out to be it was worse than they had proposed earlier.”
124. Mr. She said that, although that was his view at the end of the meeting, what he
communicated to the other side was simply “we wouldn’t consider their proposal”. Of that, he
said: s
“...what | expressed there did not really express what | was thinking inside. What |
told the meeting was that this was not acceptable to us. At the same time, for myself, |
felt that this was an entirely impossible thing.”
15 April 2013: video conference
125. Mr. She did not participate in the video conference of 15 April 2013 with
representatives of L’Oréal and BNP Paribas: he had no interest to do so and used various
excuses to reject L’Oréal’s invitations to meet. On the other hand, he said that in the middle of
April he did not have a severely ill child and denied having told Mr. Mike Liu that was the

case. >
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126. Of Mr. Stephen Tang’s participation in the video conference, he said: s
“...he represented himself... He couldn’t even represent me”

He denied that Mr. Stephen Tang had the entire power of decision making on behalf of Magic.

Post video events conference

127. Mr. She said that after the video conference, Mr. Stephen Tang joined him and others
in an hotel in Huangshan City. There, in answer to his question as to how the video conference
had gone, Mr. Stephen Tang had said “It was very boring”. He did not report to him that general
agreement had been reached to use a scheme of arrangement as the method of takeover of
Magic by L’Oréal.s

27 April 2017

128. Mr. She said that subsequently Mr. Mike Liu contacted him advising him that L’Oréal
wished to meet with him again saying, in particular, “Even though it means we are going to
break up, we need to meet again.” It was in those circumstances that the “very unusual”” meeting
took place at Guangzhou Baiyun airport on 27 April 2013, after he had returned to Guangzhou
the previous day.'s” Mr. She acknowledged that he knew that Mr. Evrard had flown from

France to meet him. In advance of the meeting, he was not aware of its purpose.

129. In his witness statement, Mr. She described two separate stages of the meetings he
attended with representatives of L’Oréal. First, he had a “brief and individual” meeting with
Mr. Evrard in which he was told that Mr. Evrard had “...secured an indicative offer price of no
less than HK $5.5 per share from L’Oréal’s Board of Directors and hoped that | would remain
as the Chief Executive Officer after that proposed acquisition.” Then, he was told, “...in respect
of my retention, L’Oréal generically proposed that my retention will come with some
conditions, but L’Oréal did not provide any specific conditions or incentive arrangements.
L’Oréal adopted a flexible attitude towards the retention and future remuneration of Magic’s
over 100 employees.” In response, Mr. She said that he told Mr. Evrard that he had “...to first
seek the views of Stephen and Mr. Luo as well as other shareholders.”*58

135 Transcript; Day 9, page 9.

156 Transcript; Day 9, page 10.

57 Transcript; Day 9, pages 15-6.

158 Witness Evidence Bundle; pages 844-5, paragraph 58.
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130. Of the second stage of the meeting, which occurred after he had met Mr. Stephen Tang
and Mr. Luo and informed them of the indicative offer price of HK $5.5 per share, Mr. She
said:
“At the meeting between L’Oréal and the Founders, L’Oréal proposed an indicative
offer price of HK $5.5 per share to Stephen and Mr. Luo. The parties also talked about
the fact that the majority of Magic shares were held by the institutional investors, but
the Founders had yet to seek their consent and views on the proposed sale and the
proposed offer price at the time. Thus, the Founders told L’Oréal that they could not

confirm whether to accept the indicative offer price proposed by L’Oréal before
consulting with the institutional investors.”

131. In his testimony, Mr. She confirmed that at the meeting there was agreement between
the parties of an indicative offer price of no less than $5.50 per share.*® On the other hand, he
repeatedly denied that there was any discussion at the meeting of L’Oreal conducting due
diligence. However, having made that denial four times, when Mr. Scott suggested to him that
not only was it discussed but also that “representatives of Magic agreed to grant 30 days due
diligence to L’Oreéal”, Mr. She said:

“I’m sorry, | don’t know that. I do not have any recollection of that. What | remember

was that L’Oreal put forward two things. First of all, they hoped to relay the message

to three institutional investors.

And second thing, they also wanted to find a good time to get in touch with other

shareholders, to find appropriate time to get into contact with the company, Magic. And

they may also talk about subsequent procedures and things, but those are professional
and legal matters.”

132. In the context of the statement in the L’Oréal’s proposal letter to Magic, that L’Oréal
was interested in acquiring all Magic’s shares, 62 Mr. She responded to Mr. Scott’s question
“...was there any occasion before this letter when the founder shareholders received a proposal

from L’Oréal that L’Oréal wished to acquire all the shares in Magic?”, by saying: ¢

“Well, I learned about that on 27 April as a founder shareholder.”

Inside information
133.  Of the issue of the existence of “inside information” in respect of discussions between
L’Oréal and himself, Mr. Stephen Tang and Mr. Luo, Mr. She said: %

159 Witness Evidence Bundle; page 846, paragraph 62.
160 Transcript; Day 9, page 17.

161 Transcript; Day 9, pages 19-20.

162 Exhibit Bundle, pages 935-67.

183 Transcript; Day 9, page 27.

164 Transcript; Day 10, pages 3-4.
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“... Prior to 27 April, there was no negotiations on a deal, and therefore | do not
consider that there was in fact any inside information or not. So (,) much less talking
about making an announcement...

But after 27 April, yes, there was-indeed may have a deal but during that process,
negotiations were underway, and we believed that we have done a good job in keeping
confidentiality and there was no leakage of information to outside...”

[Italics added.]

Post 27 April 2013 events
134. Mr. She acknowledged that “...on about 28 April 2013, L’Oréal’s lawyers started to
send the Founders L’Oréal’s preliminary draft offer letter and its preliminary proposal
regarding my retention.”%> Those documents were attached to an email from Linklaters to
Mr. Huang, dated 28 April 2013.% The document entitled “Mr. She Employment Terms” was
marked “Draft/Linklaters/26. 04. 2013”. It stated:*¢
“We refer to our recent discussions in relation to a possible offer by us for all of the
issued shares (the “Shares”) and options over shares (the “Options”) of the Company
(the *“Acquisition”) likely by way of scheme of arrangement under the Cayman Islands

Laws (the “Scheme”)... and the desire for you to continue in a leadership capacity in
relation to the Company after completion of the Acquisition.”

We are pleased that you are supportive of the Acquisition and write to confirm the
principal terms of your employment with the Company, which will take effect after
completion of the Acquisition, and ask that an exclusivity period be granted to us for
the duration of the due diligence process, as discussed further below.”
135. The letters to Mr. Tang and Mr. Luo were also marked “Draft/Linklaters/26. 04.
2013”.%% The text of those letters was identical to the text of an earlier version of the letter
attached to an email from Jaimie Cheung of Linklaters to L’Oréal, dated 26 April 2013, under

the subject heading “Martha: draft documents for weekend meeting”.1%

Ms. Liu Yang: Atlantis
136. In his witness statement, Mr. She said that: !

“On 9 May 2013, | together with Stephen, Chris and Mike went to meet Ms. Liu Yang,
the representative of one of Magic’s institutional investors, Atlantis Investment
Management (Hong Kong) Limited at their office in Central. After Ms. Liu Yang
agreed to sign a confidentiality agreement on behalf of Atlantis..., Stephen briefly told

165 Witness Evidence Bundle; page 847, paragraph 65.
166 Exhibit Bundle, pages 732-59.

167 Exhibit Bundle, pages733-8.

168 Exhibit Bundle, pages 739-59.

169 Exhibit Bundle, pages 752-3.

170 Witness Evidence Bundle, page 848, paragraph 68.
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Ms. Liu Yang about L’Oréal’s takeover proposal. | recall that Ms. Liu Yang was in
favour of L’Oréal’s takeover proposal.”
137. Mr. She explained that he had participated in the meeting at the invitation of Mr.
Stephen Tang, who had told him *“...that he intended to consult Magic’s important institution

investors’ views on the takeover conditions proposed by L’Oréal.”

Mr. Cheng Wing Hong, Chris

138. For his part, Mr. Chris Cheng testified that the first he knew of the possibility of an
acquisition of all of the shares of Magic by L’Oréal was when he received an email from Mr.
Stephen Tang on 15 May 2013 enclosing a proposal letter to the board of directors of Magic
from L’Oréal, dated 13 May 2013.17* Although Mr. Chris Cheng said that he came to know that
the “preliminary discussions” L’Oreal said that they had with the three founders had taken
place on 5/6 and 29 March and 15 and 27 April 2013, he said that he knew nothing of those
meetings until after receipt of the L’Oréal proposal letter. Similarly, although he had travelled
with Mr. Stephen Tang and Mike Liu to New York for the roadshow between 10 and 12 April
2013 the subject of the possibility of L’Oréal acquiring Magic had not been raised.”

139. Furthermore, although Mr. Chris Cheng said that he had forwarded to Mr. Stephen Tang
the email enquiry of him from Kevin Xu of CSV Partners, dated 18 April 2013,* in which he
had been asked to confirm the truth of information received by CSV partners that “L’OREAL
may be would acquire Magic Holdings”, Mr. Stephen Tang simply told him that it was “market
rumours”. He had not asked him if the information was true nor was he told by Mr. Stephen
Tang that he was in discussions with L’Oréal about the acquisition of Magic.* Mr. Chris
Cheng acknowledged that Mr. Stephen Tang had also replied to him by email'’s, dated 19 April
2013, copied to Mike Liu and Mr. She, attaching an email to Mr. Stephen Tang from Leo Liu
enclosing a draft reply from the latter to enquiries of the same nature of the CSV & Partners
enquiry, including “our board is not in discussions and has not been approached in relation to
the acquisition of the company’s shares by Lara.” Mr. Chris Cheng said that he did not pay
particular attention to the use of the name Lara. 1® Although he acknowledged Mr. Leo Liu's
email address indicated he worked for BNP Paribas, Mr. Chris Cheng said that he did not think

11 Witness Evidence Bundle; page 905, paragraph 44. Transcript; Day 10, page 51.
172 Transcript; Day 10, page 57.

173 Exhibit Bundle, page 635.

174 Transcript; Day 10, pages 62-6.

175 Exhibit Bundle, page 2377.

176 Transcript; Day 11, pages 2-3.
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that Mr. Leo Liu was representing anybody, rather he thought Mr. Stephen Tang had sought

advice from a financial advisor.t””

Institutional investors: meetings in May 2013

140. Inarecord of interview conducted by Ms. Wong Mei Mei on 10 June 2014, Mr. Chris
Cheng said that he had not participated in the meetings between the executive directors of
Magic and the representatives of Magic’s institutional investors held in May 2013. Mr. Stephen
Tang had told him that he wished to have meetings with Baring, Atlantis and Greenwoods, as
he recalled in the period 8 to 10 May 2013, because “Chief She and Chief Luo had not been
seen for a long time and they wanted to have an update (of the status) of the company.” That
explanation had been given to Mr. Chris Cheng in face of his enquiry, given that Mr. Stephen
Tang would rarely ask Mr. She and Mr. Luo “to come to meet” as a result of which “I felt
strange about why they would make such a big deal to come to meet.” He contacted Ms. Amy
Cheung, Ms. Lau Yang’s assistant and told her that “Chief She, Chief Luo and Stephen...
would like to meet you to have an update.” She said that she would revert to him. However,
before dates were confirmed, he handed over arrangements to his colleague, Jackie, because

he went on leave to Japan.t™®

Luo Yao Wen

February 2012

141. Mr. Luo said that in February 2012 for the first time he met representatives of L’Oréal.
They discussed business cooperation, including in Research & Development and product
structure.*”® He was mainly involved in the latter discussions, in which he took the lead.®° As

he recalled, L’Oréal did not mention the possibility of acquiring Magic.

5 and/6 March 2013

142. Mr. Luo said that, as a result of L’Oréal approaching Magic, a meeting was held
between the parties in Guangzhou on 5 and 6 March 2013. L’Oreéal asked the founders to
consider an acquisition of all the shares of Magic by L’Oréal. Of the response of the founders,
he said: 8

7 Transcript; Day 10, page 72.

178 Witness Evidence Bundle; pages 241-3, counter #s 254-287.
179 Witness Evidence Bundle, page 878, paragraph 22.

180 Transcript; Day 7, pages 8-9.

181 Transcript; Day 7, page 11.
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“At the time we rejected the L’Oréal proposal to acquire Magic shares immediately, on
the spot. Secondly, how many shares were involved, that | was not clear.... The third
thing is we were representing ourselves personally.”
143.  Mr. Luo agreed that the reasons that he did not wish to sell were that first, he was
attached to his team of employees at Magic and secondly, he was optimistic about the prospects

of Magic’s development.

144. Having been referred to an email sent by Ms. Muriel Petit to colleagues at BNP Paribas,
dated 5 March 2013, in which it was asserted of the meetings on 5 March 2013, “On valuation
discussion, Martha management disagrees, talking about ‘big gap’ on value expectations,
making reference to their IPO price of (6 HKS) as well as their own share purchase post-1PO
at 4.30 HKS”, Mr. Luo said:*®

“We didn’t mention such matters.”

Mr. Luo added that he could not recall if it was at this meeting or one held on 29 March 2013

that “...price was mentioned.”

29 March 2013

145.  Mr. Luo explained that, having rejected the offer of L’Oréal on 5 March 2013, at the
invitation of L’Oréal the three founders attended a meeting in the Shangri-La hotel in
Guangzhou on 29 March 2013 “purely for reasons of courtesy”.® The three founders
immediately rejected L’Oréal’s “rough estimate of Magic share price” of $4.3 to $4.8 per share.
Mr. Luo acknowledged that the closing price of Magic shares on 27 March 2013 was only
$3.18 per share, but went on to say “I was not paying much attention... to this closing price.” %
Further, he said that their rejection of the proposal of L’Oréal “...had nothing to do with prices.”
Rather, his concern was the “future development of the company”.%# He denied that in those

discussions he was acting as a director of Magic. ¥

182 Exhibit Bundle, page 589.

183 Transcript; Day 7, page 19.
184 Transcript; Day 7, page 23.
185 Transcript; Day 7, page 26.
186 Transcript; Day 7, page 28.
187 Transcript; Day 7, page 29.

44



146.  Of the description in the BNP Paribas Summary of the discussions on 29 March 2013,
namely that L’Oréal “...mentioned the framework of the proposal”, Mr. Luo said that he could

not remember that.

15 April 2013 video conference

147. Mr. Luo said that he did not participate in the video conference of 15 April 2013
between Mr. Stephen Tang and representatives of L’Oréal and BNP Paribas. He decided not to
do so because he did not consider the meeting important at all, in particular because as a result
of the meeting on 29 March 2013 he did not think that “L’Oréal was serious about the idea of

acquiring Magic”. e

27 April 2013 meeting

148.  Mr. Luo said that he was given very short notice of the meeting to be held at an hotel
near Guangzhou Baiyun airport on 27 April 2013, explaining “l was on my way home and |
needed to turn around and then went back to the airport.”*® He was aware that Mr. Evrard had
flown from Paris to Guangzhou especially for the meeting. He agreed that he felt that L’Oreéal

were treating the matter “very seriously”.*® Of the meeting, he testified: **

“The meeting was divided into two parts. At the first part, there was contact between
Chief She and them, and they first had talks between them. Afterwards we had meetings
together.”

149.  Mr. Luo agreed that L’Oréal had put forward a “proposal of taking over Magic at an

acquisition price of not less than HK $5.5 per share”.1%2

150. In his testimony, Mr. Luo confirmed the assertion made in his witness statement that
“...both parties only briefly touched upon the due diligence framework at the meeting.” 2 Of

that, he went on to say:*

“...we briefly touched on the due diligence, so that we can continue discussions further,
and then we would wait for them to discuss it on the level of board of directors.”

151. Notwithstanding his acknowledgement that his responsibilities as a director of Magic

involved its supply chain, production, research and development, logistics and procurement,

188 \Witness Evidence Bundle, page 880, paragraph 28.

18 Transcript; Day 7, page 36.

190 Transcript; Day 7, page 37.

191 Transcript; Day 7, page 42.

192 Witness Evidence Bundle, page 881, paragraph 32. Transcript; Day 7, page 43.
193 Witness Evidence Bundle; page 881, paragraph 34. Transcript; Day 7, page 44.
1% Transcript; Day 7, page 47.
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Mr. Luo denied that those discussions involved his duties as a director of Magic.**> At that
time, he was not involved in that role. He was representing himself, not other founders or

shareholders. He did not represent the company. %

152.  Mr. Luo agreed that at the conclusion of the meeting on 27 April 2013:1°"

“| felt there was progress, but at that time 1 did not give much thinking about this.”

Non-disclosure agreement
153.  In his witness statement, Mr. Luo said that:*®
“On around 9 May 2013, Stephen informed me that he wished to consult with Magic’s
important institutional investors regarding L’Oréal’s proposed takeover, and invited me
to meet with the representative of one of the institutional investors Atlantis...”
154. However, Mr. Luo said that he did not attend that meeting. Moreover, he did not agree
with a suggestion put to him by Mr. Scott, that the fact that it was proposed that two executive
directors of Magic meet with an institutional investor meant that “negotiations between L’Oréal
and Magic had reached a significant phase”.*®* He said that Mr. Stephen Tang had told him
subsequently that a non-disclosure agreement had been signed. He agreed that indicated the
necessity to maintain the confidentiality of the discussions between L’Oréal and Magic.2®

Preparations for the meeting of 27 April 2013: BNP Paribas/Linklaters/L’Oréal
155. Email exchanges between BNP Paribas/Linklaters/L’Oréal, prior to the meeting of

27 April 2017, evidence the preparations that were underway for that meeting:

(1) 22 April 2013, from J-C Vallat to Muriel Petit of BNP Paribas, noted that the
meeting was to be held on “Saturday 27 April evening (no longer Sunday
28 April)”;

(if) 25 April 2013,22 from Muriel Petit to Mr. Evrard and others at L’Oréal stated
“...please find attached possible key messages of Saturday’s sessions with Mr. S

and co-founders”. The text went on to describe two separate meetings: “Private
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19 Transcript; Day 7, pages 42-4.
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meeting between Alexis/Zhenzhen and Mr. S.” and “B) all parties meeting.” Of

the second meeting, it was stated, inter alia:
“Recap our views on possible next steps presented in the video conference:

+ formalize our agreement in letters among us approach by co-
founders of their core shareholders (maximum two days before the
letter to the board is sent)

+...

2) Ask them when they plan to talk to their shareholders:

+Shall they approach them on tuesday 30 April and ask them a
feedback for friday 3 May?

+Ask with whom they intend to talk, their price tactics and other
key messages...”.

(iii) 26 April 2013,23from Jaimie Cheung to Anne-Helene and Francis Deroy of
L’Oréal addressed the subject, “Martha: draft documents for weekend meeting”
and attached multiple documents including “Letter to Founders”. The draft letters
to Mr. Tang and Mr. Luo stated, inter alia:®*

Possible offer for all of the issued shares of Martha (“the Company”)

We refer to our recent discussions in relation to a possible offer by us for all of the
issued shares (the “Shares”) and options over shares (“Options”) of the Company
(the “Acquisition”).

We are writing to confirm the principal terms of the Acquisition for which we
would like to confirm your support and ask that an exclusivity period be granted
for us for the duration of the due diligence process, as discussed further below.

Structure of the possible Acquisition

The Acquisition, if made, would be by way of a scheme of arrangement under the
Companies law of the Cayman Islands (the “Scheme”), but we would reserve the
right to elect to implement the Acquisition by way of a general offer within the
meaning of the Code on Takeovers and Mergers (the “Code”). The consideration
for Shares subject to the Acquisition would be wholly in cash, and financed entirely
out of our internal resources. We would also comply with the Code requirements
to make an appropriate offer or proposal (the “Option Offer”) to holders of
Options.

Pre-condition to the Acquisition

Standstill and exclusivity

We intend to seek permission from the Company to commence financial, business,
manufacturing, legal, employment and tax due diligence on the Company and other
members of its group as soon as possible and are ready to commit significant

203 Exhibit Bundle, pages 656-726.
204 Exhibit Bundle, pages 695-8.

47



internal and external resources in order to complete this process in a timely manner.
We anticipate that due diligence would complete within three weeks from the date
of the formal commencement of the due diligence process. A summary of the
matters which will be subject to due diligence is set out in Schedule 1. [ltalics
added.]

In view of the significant commitment of resources by us to complete due diligence,
we ask that you, for a period starting from the date of this letter and ending 30 days
after the formal commencement of the due diligence process (the “Exclusivity
Period”):

e not directly or indirectly to explore... any proposals... with a view to a
transaction taking place which would preclude or materially restrict or delay the
Acquisition;

e notify us immediately in writing of any approach that is made to you or the
Company with a view to entering into or continuing negotiations of the type
described in the paragraph above;

e Grant us an exclusive right to negotiate the Acquisition; and

¢ not make an offer for, not take any step which might give rise to any obligation
under the Code to make any offer for, all or any part of the share capital of the
Company,

provided that this paragraph shall not apply to any action or omission which is
required by you by virtue of your fiduciary duties to the Company.

Shareholder support

In addition to your commitment to support our Acquisition, we expect to initiate
discussions with certain key shareholders of the Company shortly thereafter to
ascertain their support for the acquisition. Irrevocable undertakings from
shareholders, including you, representing at least 55 per cent of the issued share
capital of the Company to vote in favour of the scheme and sell their shares
pursuant to the Scheme should be obtained before the Acquisition is announced.

Confidentiality

We trust that you understand the importance of maintaining the confidentiality of
the contents and existence of this letter, and kindly remind you to observe the
provisions of the relevant non-disclosure agreement entered between each of
yourselves and L’Oréal S.A. on 21 February 2013.

General

We trust that this letter reflects the discussions and understanding between us.
Please note that this letter does not constitute an offer or impose on us any
obligation to make an offer, nor does it evidence an intention to make an offer under
the Code.

The letter is written in both English and Chinese. In the case of conflict discrepancy
between English and Chinese versions, the English version shall prevail.

If you agree with the terms set forth above, please sign this letter and return it to
our address at the beginning of this letter.
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Schedule 1, was entitled Summary of matters subject to due diligence and detailed 13 topics

in bullet point form in half a page of texts;

(iv) 26 April 2013,%¢ from Muriel Petit to Mr. Evrard and others at L’Oréal set out, a
“new version of the key messages”:
“We have come to the conclusion that we have no issues providing “blind” draft to

them, as soon as we are sure that they will be meeting the core shareholders very
soon.

Even if the co-founders confirm tomorrow their willingness to see the core
shareholders very rapidly, we still have the risk that the core shareholders are not
immediately available...

Consequently, it is our best protection to provide these draft letters only when we
have confirmation from the cofounders, after the meeting, when they can see the
core shareholders

Another alternative could be that the co-founders could read the letters tomorrow,
at the end of the sessions, in our presence without leaving them copies”.

(v) 27 April 2013, from Ms. Muriel Petit to Alexis Perakis, Ms. Zhenzhen Gourves and
Alain Evrard, stated that:»”
“Leo and Jean-Christophe will be arriving in Guangzhou after you have started the
private session with Mr. S...

They will bring with them one copy (in English and Chinese) of the letters to each
of the co-founders as well as the letter to the board.

None of these letters will be left to the co-founders, before we know when they will
meet with the other core shareholders.

If Mr. S has been transparent to the co-founders, the letters could be read in the
full session tomorrow.”

Action subsequent to the 27 April 2013 meeting

156. Email exchanges between BNP Paribas/Linklaters/L’Oréal, subsequent to the meeting

of 27 April 2013, evidence the action taken after that meeting:

(i) 8:42 p.m. 27 April 2013, Jean-Christophe Vallat to Teresa Ma, copied to Jaimie
Cheung: ¢ “Re:!! Meeting Martha: URGENT!!” Teresa, Could you please call

me...”

205 Exhibit Bundle, page 698.
206 Exhibit Bundle, page 761.
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(ii) Teresa Ma to Jean-Christophe Vallat: 2

“JC
We have spoken. I’ve briefed Jaimie and she will send an email shortly of what you
and | discussed. Thank you for the update with positive news.”

(111)10:13 p.m. 27 April 2013, Jaimie Cheung to JC Vallat, copied to Teresa Ma:?\°

“l understand that the parties plan to approach the key shareholders (Ms. Liu and the
fund) next Friday evening, after the market has closed.
The approach to the shareholder should be along the following lines:

e first warn the relevant shareholders that you are would like to share
price sensitive/confidential information with them that would make
them insiders and ask if they are willing to continue the conversation;

e if the shareholder agrees, you should inform them that in order to
receive the information they are required to sign an NDA;

e assuming the shareholder says yes, provide them with an NDA which
will contain both confidentiality and insider dealing restrictions; and

e once the NDA has been signed, you may then brief them on the
transaction and ascertain whether they are supportive.”

(iv) 01:44 hours on 28 April 2013, from Jean Christophe Vallat to Teresa Ma and Jaimie
Cheung:2

“Dear Jamie,
Please, note that it will be Martha’s founders who will talk to the key shareholders.”

In addressing Teresa Ma, in the context of a telephone conversation he asked her to
have with “the lawyer of the founders, Mr. Huang” tomorrow (Sunday) at 3:30 p.m.
he said:

“2. -send the founders’ letters to Mr. Huang as he needs to review each letter (the
letter to Stephen was read by Leo to all founders during the dinner tonight)

3. Could the timing of next steps be?
*signing of the founders’ letters asap after the letters are sent to Mr.
Huang
*founders to call the key shareholders on Friday afternoon (May 3),
just before the weekend, with the script described by Jaimie below”
[Italics added.]

In an email, dated 15:00 hours on 28 April 2013, sent by Ms. Josephine Yung of

Linklaters to Mr. Huang, copied to Jean-Christophe Vallat, in which the subject was described

as “Project Martha-Letter to the founders”, the attachments included letters to Mr. Tang and

209 Exhibit Bundle, pages 729-30.
210 Exhibit Bundle, page 729.
211 Exhibit Bundle, page 728.
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Mr. Luo entitled “Possible offer for all of the issued shares of Martha (the “Company”)”.?2

The writer said:3

“| refer to the discussions among Lara and Mr. She, Mr. Tang and Mr. Luo regarding
Project Martha. Please find attached the letter to each of the founders for your review,
as promised by Lara.”

158. In the ensuing emails within L’Oréal and with Linklaters, dated 28 April 2013, issues
were raised about obtaining NDAs from the key shareholders. In an email Francis Deroy said,

inter alia;24

“Since they will be contacted by Martha co-founders and not by us | do not see how
NDAs could be entered with us.”

159. Inanemail in reply, Mr. Evrard supported that position. However, in a further email in

reply, Jaimie Cheung:?*

“As discussed between Teresa and JC yesterday, the NDA is required for the
following reasons:

e the investors are being approached in their capacity as investors (rather
than board members), therefore the fact that the Board letter will be
delivered on Sunday night should not make any difference as they will
not be bound by the Martha NDA. We would still want to ensure that
the investors do not deal when the market opens on Monday, or leak
any of the information that has been discussed with them;

e the fact that the investors sign the NDA will not have any direct insider
dealing obligations-the NDA will in fact contain an obligation for them
to comply with insider dealing restrictions;

o the NDA will be signed with Lara, not Martha, because Martha will
not know about the transaction at that point in time.”

[Italics added.]

160. Anemail, dated 29 April 2013, from Muriel Petit circulated to the MLIST PARIS CIB
CF PROJECT MARTHA, asserted:?6

“An agreement was found this weekend with the cofounders. It is under formalization.

The idea is to approach core shareholders (institutional investors and PE) as well as
the board next weekend, with the objective to start DD (and obtaining exclusivity).”

212 Exhibit Bundle, pages 732-59.
213 Exhibit Bundle, page 732.
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161. Inanemail, dated 30 April 2013, from Leo Liu to Muriel Petit entitled “Call to Stephen”,
Leo Liu said: 2
“Stephen called me this morning. He told me that he start to schedule meeting with
financial investors already. But Ms. Liu is in US now, she will be back early next
week. He cannot find anyone in Greenwoods cause some of them are on holiday. He
sent the email. But there is no reply yet. Baring is ok for a meeting Friday. He is
checking with us if we should postpone the meeting one more week. I told him I will

contact lara and let him have the feedback asap. I tell him nothing for the price or DD.
I will wait for your instructions on this.”

162. If the email to Greenwoods was sent to them, as asserted by Mr. Stephen Tang, it is not

in the material made available to the Tribunal. Mr. Scott confirmed that it was not in ‘Unused

material’.

163. Inasubsequent email, dated 3 May 2013, from Leo Liu to L’Oréal/Linklaters and BNP
Paribas, entitled “RE: Call Memo with Stephen” it was asserted:®
“Stephen just returned my call after a meeting. He appreciated that we can agree on his
proposed wording. He feels comfortable to talk to the financial investors now. He
already lined up the meeting with major ones, Ms. Liu of Atlantis on 14:00 next
Thursday (May 9); Greenwoods on 16:00 same day. Mr. Dar Chen of Baring PE on
9:00 next Friday (May 10). He will call me after the meeting with all of them.”
164. Inanemail, dated 6 May 2013, from Ms. Josephine Yung of Linklaters to Mr. Huang,
in which the subject was described as “Project Martha-letters to the founders”, the attachments

included letters to Mr. Tang and Mr. Luo. The writer said:?'°
“Please find attached letters to Mr. She, Mr. Tang and Mr. Luo, each executed by Lara.
... If you and the founders are agreeable to the letters, kindly arrange for execution by
Mr. She, Mr. Tang and Mr. Luo of their respective letters...and scan and email a copy
of the signed letters to us.”

The letters described as being attached to the email in respect of Mr. Tang and Mr. Luo are not

in the bundles.

165. Inan email, dated 8 May 2013, from Leo Liu to Ms. Muriel Petit, in which the subject

was stated to be “Project Martha-3 letters to the founders and 3 NDAs”, it was stated:??

“| called Stephen just now.

217 Exhibit Bundle, page 769.
218 Exhibit Bundle, page 800.
219 Exhibit Bundle, page 815.
220 Exhibit Bundle, page 848.
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I re-emphasized again on the importance of the sequence of events agreed on April 27
in Guangzhou:

1/ signing of the letters by the founders

2/ transmission of the NDAs to Stephen

3/ contact with the investors”.

Here is the feedback provided by Stephen:

-Stephen believes it is important to meet investors tomorrow, as:
he will see the decision-makers of each investor, who are not easy to meet”.
[Italics added.]

166. An email, dated 12 May 2013, from Mr. Huang to Linklaters copied to L’Oréal,
attached, inter alia, an executed version, of the L’Oreal letter to Mr. Tang, dated 6 May 2013,
entitled *“Possible offer for all of the issued shares of Magic Holdings International

Limited (the “Company”).”

167. Apart from the removal of the code names “Martha” and “Lara” and the insertion of
dates the text of the letter was identical to the draft letter addressed to Mr. Tang and Mr. Luo
attached to the email, dated 26 April 2013, from Jaimie Cheung to Anne-Helene and Francis
Deroy of L’Oréal, save that the paragraph under the heading “Structure of the Possible
Acquisition” now included a reference to the price, the addition being in italics:?*
“...provided that the financial terms of such general offer are at least as favourable as
the financial terms of the Scheme. The consideration for Shares subject to the
Acquisition would be not less than HK $5.50 per Share subject to satisfactory due
diligence...”
Expert evidence
Lung Hak Kau, Karl
168. Mr. Karl Lung provided the Tribunal with two statements, dated 21 March 2018 and
31 May 2019 respectively, and gave oral evidence on 25 and 26 September 2019. In his first
statement, he said that he had been provided with “Instructions’ by the SFC and that he had
been asked to provide his opinion, inter alia, as to whether “specific information” existed.??
The Instructions included a ‘Chronology of Events’ addressing, inter alia, what it was asserted
had occurred at meetings between representatives of L’Oréal and BNP Paribas on the one hand

and, on the other hand, all or some of Messrs Tang, She and Luo on 5/6 March, 29 March,

221 Exhibit Bundle, page 909.
222 Expert Evidence Bundle 1; page 3, paragraph 18; and page 20 at paragraph 12 (1) and (2).
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15 April and 27 April 2013.22 A document attached to the Instructions was the BNP Paribas
Summary.?* It is readily apparent that the detail contained in the Chronology of Events in
respect of the four meetings described above had been extracted from the description of those
meetings in the Summary. Not all the matters asserted to have occurred in the latter document

were included in the former document.

169. In his Supplemental Statement, dated 31 May 2019, Mr. Lung acknowledged that now
he had been provided with the statement of Mr. Richard Witts, dated 28 February 2019, the
witness statements of the 2" to 10™" Specified Persons, dated variously on and between 28 and
31 January 2019, and the transcripts of the records of interview conducted of Ms. Liu Yang of
Atlantis, and Mr. Alain Evrard of L’Oréal, dated 11 July and 3 September 2014 respectively.

170. By the time that Mr. Lung gave oral testimony on 25 and 26 September 2019, the
Tribunal had received all of the oral testimony of witnesses testifying to factual matters.
However, Mr. Lung had been provided with only some of the transcript of those witnesses, and

then only on the morning before he began his oral testimony.

5/6 March 2013 meeting

171.  Of the meetings of 5/6 March 2013, in his oral testimony Mr. Lung confirmed that the
opinion that he had expressed in his first statement was based on the asserted fact that L’Oréal
had indicated their wish to acquire all of Magic shares and delist the company, but that Mr. She
had rejected the request that he remain as a shareholder.??> He confirmed that opinion to be that,
although knowledge of those facts would likely have a positive impact on the share price of

Magic shares, it would not have been material.?

29 March 2013 meeting

172. Having regard to the witness statements of Messrs Tang, She and Luo and the record
of interview of Mr. Evrard, Mr. Lung, stated in his Supplemental Statement that he accepted
that the three founders “did not appear to have expressly agreed to sell their shares.” However,
he said that now he also had regard to the assertions of Mr. She and Mr. Luo that, at the meeting
on 29 March 2018, L’Oréal had expressed a valuation of Magic, which implied a share price
of $4.30 to $4.80 per share. That represented a premium of between 35% and 51% on the

223 Expert Evidence Bundle 1; pages 18-22.
224 Expert Evidence Bundle 1; pages 152-9.
225 Transcript; Day 18, page 158.
226 Transcript; Day 18, page 159.
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closing price of Magic shares on 28 March 2013.%7 [An extract of Magic Stock Historical
Data®® at Appendix C.] In explaining the fact that he maintained his original opinion that the
information was specific information, knowledge of which by those who would likely trade in
Magic shares would likely have a material effect on the share price of Magic shares, Mr. Lung
explained that one difference was that now L’Oréal was prepared to acquire all of Mr. She’s
shares.?® Having been informed that in his testimony Mr. Leo Liu agreed that at the end of the
meeting of 29 March 2013 there were “very significant differences on the expectation on the
value of Magic, of the shares” and that the meeting had ended on an unhappy note, Mr. Lung
testified that, nevertheless, he remained of the same opinion. He explained that $4.30 to $4.80
was “a huge premium to the prevailing price and they’re very serious, willing to pay a very

high price.”2®

15 April 2013 videoconference

173. Having regard to what he said had been said by Mr. Luo and Mr. Evrard in their
respective records of interview, about agreement being reached about the deal proceeding by
way of scheme of arrangement, in his Supplemental Statement Mr. Lung said that represented
“significant progress” in the discussions between the parties about the acquisition.?* In his oral
evidence, Mr. Lung agreed that the evidence of Mr. Leo Liu that, at the conclusion of the
meeting of 15 April 2013, Mr. Tang agreed that the scheme of arrangement approach would be
adopted could be described as “meaningful progress” in the acquisition.?*? In cross-examination
by Mr. Dawes, Mr. Lung agreed that, if the purpose of proceeding by way of a general offer
was to delist the company, the premium over current share value would be high, just as it would
be in a scheme of arrangement.?** Mr. Lung agreed that the significance to be attached to the
agreement to proceed by way of a scheme of arrangement was that, for the first time, the
founders had indicated that they were agreeable to a sale of 100% of the shares of Magic

27 April 2013 meeting
174. In his Supplemental Statement, Mr. Lung re-affirmed the opinions expressed in his first

statement that a preliminary offer price made by L’Oréal at the meeting of 27 April 2013 of

227 Expert Evidence Bundle; page 833, paragraphs 12-15.
228 Expert Evidence Bundle, pages 23-5 and 851-69.

229 Transcript; Day 19, page 8.

230 Transcript; Day 19, page 13.

231 Expert Evidence Bundle; page 835, paragraphs 22-5.
232 Transcript; Day 18, page 135.

23 Transcript; Day 19, page 29.
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not less than $5.50 per Magic share was a “major step forward” in the acquisition discussions

and would, if known to those likely to trade in Magic shares, likely have had a significant

impact on the share price of Magic.** He said that it represented “a premium of 37.5% or more

than its previous close of HK $4.0 on April 26, 2013.” Mr. Lung acknowledged that in

disagreeing with that opinion, in his statement Mr. Witts had noted®* that the parties had agreed

that it was necessary for the institutional investors to be consulted and that approval of

L’Oréal’s request for the conduct of due diligence was a matter for the board of Magic. Of

those concerns, Mr. Lung said:®

175.

176.

“...it appears that Mr. Witts has mixed up relative progress with the absolute progress
of the negotiation. Mr. Witts had taken a narrow view (which | disagree) that only an
acquisition proposal already addressed to the board of directors and indicated as
agreeable to the majority shareholders can have a material impact on the share price.
This overlooks how the market usually responds to positive affirmation of the value of
the company, even if the acquisition negotiations are still ongoing; it also fails to
consider the likelihood or prospects of other institutional investors and public
shareholders agreeing to the acquisition proposal.”

Of the position of the institutional investors, Mr. Lung said: %7

“As the offer price indicated is at a high premium to the trading price of the shares, it’s
likely that institutional investors would give their consent...

Even if the lowest possible price of $5.50 were to be taken, the offer price was 37.5%
above Magic’s closing price of HK $4.00 on April 26, 2013, and as much as 72% above
Magic’s closing price of HK $3.20 on April 12, 2013 (i.e. two weeks before the April
27, 2013 meeting). Such premium is likely to be sufficiently attractive to the
institutional investors of Magic.”

Of the rise in the price of trading in Magic shares following the meeting of 27 April

2013, Mr. Lung said in his first report, “the share price of Magic reached $4.52 on May 7, 2013,
and the premium from a $5.50 offer price dropped to 21.6%.”2% Of that he said:2*

“Beginning from May 7, 2013, while the knowledge of L’Oréal was likely to acquire
Magic might still have a positive impact on the share price of Magic, the magnitude
might not reach a material level. The indicated offer price by L’Oréal no longer
represent a very significant premium...”

234 Expert Evidence Bundle; page 10, paragraphs 39 and 40. Expert Evidence Bundle; page 836, paragraph 29.
235 Expert Evidence Bundle; pages 902-3 and 909, paragraphs 16 and 29.

236 Expert Evidence Bundle; pages 836-7, paragraph 31.

237 Expert Evidence Bundle; page 837, paragraphs 34-5.

238 Expert Evidence Bundle; page 13, paragraph 57.

239 Expert Evidence Bundle; page 13, paragraph 58.
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It is to be noted that the closing price of Magic shares of $4.52 on 7 May 2013 itself represented
an increase of 4.15% over the closing price on 6 May 2013 of $4.34.

177.  Of the fact that the closing price of Magic shares on 8 May 2013 was $4.85, Mr. Lung
said: 0
“From around May 8, 2013 onward, shares of Magic traded around $4.85 compared to
the proposed price of not less than $5.50. Between May 8, 2013 and July 26, 2013, with
the exception of six trading days, the proposed minimum price of the acquisition was
less than 20% above the closing price.”
178.  Of that he said that *...when the premium of the offer price over the prevailing market
price narrowed” knowledge of the discussions and agreement with L’Oréal “might not have a
material impact on the share price of Magic.” [A Magic Stock/Index Price Chart?* is at
Appendix D.]

13 May 2013 letter
179. Inhis Supplemental Statement, Mr. Lung said that he agreed with the opinion expressed
by Mr. Witts in his statement?* that knowledge of the dispatch of the L’Oréal written proposal
to acquire the shares of Magic, dated 13 May 2013, to the board of directors of Magic on 15
May 2013, if generally known to those who were likely to deal in Magic shares, would have
“been likely to materially affect the price of Magic shares if they were trading in the market at
a sufficient discount to the tentative offer price.” [Italics added.] Mr. Lung said:*
“L’Oréal’s offer was still conditional upon a number of matters (for instance,
satisfactory due diligence). But the share price of a listed company would often react
when there is a legitimate chance that such an acquisition would happen.”
Mr. Richard Witts
5/6 March 2013 meeting
180. In his written report, dated 28 February 2019, Mr. Richard Witts expressed the opinion
that, if known to the market, information from the discussions between the parties on 5/6 March
2013 that L’Oréal were interested in acquiring Magic would, at most, have had a modest and
fleeting impact on the price of Magic shares.?* Of the evidence of Mr. She, that Mr. Evrard
had presented the meeting with evaluations which implied a price for Magic shares of $4.30,

240 Expert Evidence Bundle; page 11, paragraph 50.

241 Transcript; Day 1, pages 22-3 (SFC Opening).

242 Expert Evidence Bundle; pages 909-10, paragraph 30.
243 Expert Evidence Bundle; page 839, paragraph 45.

244 Expert Evidence Bundle; page 899, paragraph 12.
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Mr. Witts acknowledged that was as a premium of 41% to the then closing price of Magic
shares, but went on to assert that it would have had no material effect on the price of Magic
shares because “...the founders were not in the slightest bit interested in accepting such a

figure.”2+

29 March 2013 meeting

181. Of the meeting of 29 March 2013, Mr. Witts said in his report that he did not accept

that it would “have been likely to materially affect the price of Magic’s shares,” explaining: ¢
“The evidence does not appear to show that the three Founders had agreed at that stage
to sell their shares to L’Oréal. There has also been minimal, if any, discussion about the

future of Magic and its employees should L’Oréal be successful in the acquisition. Also,
not even a tentative price had been agreed for the acquisition.”

182. In his testimony, Mr. Witts said of the discussions:*

“... It takes two to tango, and the reaction from the founders has been very negative.
Indeed, 29 March was described by several people, including Mr. Liu, I think, of BNP,
as being a very unhappy meeting.”
15 April 2013: video conference
183. Inhis report, Mr. Witts said of the video conference of 15 April 2013 that “the evidence
does not appear to show that any meaningful progress was made in the possible acquisition
discussions.”# Of the significance of the evidence of Mr. Leo Liu that, at the conclusion of the
meeting, Mr. Stephen Tang “was convinced” of L’Oréal’s proposal that the acquisition proceed
by way of a scheme of arrangement, Mr. Witts said in his evidence that he did not change his
opinion that there was no meaningful progress in the video conference:*
“The whole thing about we are going to go by a scheme of arrangement is of course
conditional on there being agreement for sale in the first place. It is all in theory.
Secondly, if you are going to go by a scheme of arrangement, this is not an amazing

breakthrough that I think Mr. Scott is, with respect, suggesting. | would suggest that—
the vast majority of takeovers in Hong Kong are done by scheme of arrangement.”

27 April 2013 meeting
184. In his report, Mr. Witts expressed the opinion of the meeting of 27 April 2013 that:°

25 Transcript; Day 19, page 76.
246 Expert Evidence Bundle; page 908, paragraph 27.
247 Transcript; Day 19, page 80.
248 Expert Evidence Bundle; page 909, paragraph 28.
24 Transcript; Day 19, page 90.
250 Expert Evidence Bundle, page 909, paragraph 29.
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“I do not accept that knowledge of the discussions during the meeting on 27 April 2013 would,
if generally made known to the persons who are accustomed to or would be likely to deal in
Magic’s shares, have been likely to materially affect the price of Magic’s shares. The three
Founders have stated that the major institutional shareholders should be consulted before they
would agree to sell their shares to L’Oréal. Mr. She was still negotiating his contract to remain
at Magic for at least three years. An offer price of not less than $5.50 per share had, however,
been indicated and L’Oréal had requested 30 days to undertake due diligence. This was not
agreed at the meeting on 27 April but would be subject to permission being granted by the

Magic Board of Directors at a later date.”

185. In his testimony, Mr. Witts confirmed that opinion:s!

“...we still didn’t have the acceptance of the founders, which has been the thrust of
L’Oréal’s approach from the beginning, to try and get the founders to agree to support
the takeover. And at that point, the founders said-they certainly had softened, I think. |
don’t see before then, 15 April, end of March, I think they totally rejected it. But at this
point they did soften slightly and say if the institutions support it, then they will go
along as well.”

L’Oréal’s Proposal to Magic: 13/15 May 2013

186. Mr. Witts acknowledged that in his report he had gone on to say:%?
“l do accept the knowledge of the dispatch of a written proposal on 15 May 2013 by
L’Oréal to acquire Magic may, if generally made known to the persons who are
accustomed to or would be likely to deal in Magic shares, have been likely to materially
affect the price of Magic shares if they were trading in the market at a sufficient discount
to the tentative offer price. L’Oréal’s bid is now in writing for the first time and whilst
conditional on satisfactory due diligence and other matters such as acceptance of the
offer by the Founders and major institutional shareholders, it is now addressed to
Magic’s Board of Directors.”

187. In re-examination, Mr. Witts said that he agreed with the opinion of Mr. Karl Lung that,

given that the proposed acquisition price of Magic shares of $5.50 was less than 20% above

the closing price of around $4.85 for Magic shares in the period 8 May to 26 July 2013, save

for six trading days, knowledge of the information of the discussions between L’Oréal and the

three founders in March and April in the period after 7 May 2013 would not have likely had a

material impact on the share price of Magic.?* Mr. Witts added:

21 Transcript; Day 19, page 135.
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“The maximum difference between 4.85 and 5.50 would be borderline, but... a 10%
discount to the offer price would be unlikely to result in a material movement upwards
in the shares. Partly because of the uncertainty as to whether the deal will go through;
and, secondly, if it is by a scheme of arrangement, the time before you get the money.
And | think in this case,...it was February 2014. So you’ve got another six months to
wait. So that’s another factor.”

188. In his testimony, Mr. Witts said that it was not necessary for the information to be in
writing for it to be price sensitive. Then, for the first time Mr. Witts went on to assert that the

information was price sensitive information only when it was discussed at the meeting of the
board of directors on 24 May 2013, explaining:%
“The due diligence is granted, everyone is done. Institutions have already been advised
with non-disclosure agreement. Things are taking a significant step forward. | think it
should have been announced.”
189. However, very soon thereafter, Mr. Witts resiled from that new position, re-affirming
his opinion that the letter from L’Oréal to the board of directors of Magic, dated 13 May 2013

and received on 15 May 2013 by Magic, was price sensitive information.?®

190. In answer to a question from the Chairman, as to whether or not what had been agreed
at the meeting of 27 April 2013 and what was identified as the steps to be taken going forward,
constituted price sensitive information, Mr. Witts said:?’

“The major sticking point, as | said, is that whilst there was progress, | say, | repeat, I
think for the first time in all these negotiations there was some progress. The founders
still had not agreed to sell their shares. Even the share price, and there is dispute in the
testimony of the parties, Mr. She said it was actually Mr. Tang said, “We need to price,
why not 5.50?” But then there are some other indications that it was Mr. Evrard who
gave this price. But there is a dispute of who mentioned the 5.50 first. But the founders,
as | can read, stated they could not confirm the acceptance of this offer price before
consulting with the major institutional investors.”

191. Mr. Witts said that he was not sure when it was that the three institutional investors had
agreed to sell those shares, “but it wasn’t at that time.” 28

25 Transcript; Day 19, page 136.
256 Transcript; Day 19, page 137.
257 Transcript; Day 19, pages 142-3.
258 Transcript; Day 19, page 144.
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Discussion

Specific information

192. There is no dispute between Mr. Witts and Mr. Lung that L’Oréal’s proposal to the
board of directors of Magic, set out in the letter dated 13 May and received on 15 May 2013,
was specific information. Similarly, both of them agreed that, because of the relatively small
difference in the tentative offer price and the price at which Magic shares were trading in the
market on 15 May 2013, knowledge at that date and thereafter of the information contained in
the proposed offer, if generally known to those who traded in or were likely to trade in Magic

shares, would be unlikely to materially impact the price of Magic shares in the market.

193. That evidence begs the question of whether or not information of the results of the
discussions at the meeting between the three founders and L’Oréal/BNP Paribas on 27 April
2013, was specific information. Mr. Lung testified that it was and Mr. Witts that it was not

specific information.

194.  Atan early stage in his written submissions on behalf of SPs 2-5 Mr. Dawes submitted
that “the discussions during the March and April meetings did not qualify as inside information”
(paragraph 4.1), a submission developed in more detail in paragraphs 132-158. Having
reasserted that primary submission at paragraph 205.1, on the basis that in the March and April
meetings “the chance of the deal materialising was either low or wholly unclear”, nevertheless
at paragraph 205.2 Mr. Dawes conceded:

“Inside information could only have emerged on 27 April 2013 at the earliest, as that

was the first time (1) L’Oréal proposed the preliminary offer price of no less than HK

$5.50 per share, (2) L’Oréal sought to address the founder’s concerns regarding the

development of Magic’s brand and the retention of Magic’s employees, and (3) the

founders first indicated that they would seriously consider L’Oréal’s offer.”

[Italics added.]
195. Mr. Dawes was correct to make the concession. As noted earlier, in his witness
statement Mr. She said that on 27 April 2013, in the initial individual meeting he had with Mr.
Evrard, he was told by Mr. Evrard that he had “secured an indicative offer price of no less than
HK $5.5 per share from L’Oréal’s Board of Directors.” With respect, the concerns Mr. Witts
expressed, in explaining his opinion that price sensitive information did not come into existence
at that meeting, namely that the evidence of the provenance of the offer price was “in dispute”
were nothing to the point. What was significant was that L’Oréal and the three founders had

agreed that the offer price of not less than $5.5 per share was to be the basis of the request by
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L’Oréal to the board of directors that L’Oréal be permitted to conduct due diligence. In his
testimony, Mr. She said, in the context of whether or not inside information existed, “...after
27 April, yes, there was-indeed may have a deal but during that process, negotiations were
underway.”?? As Mr. Witts conceded realistically in testimony, it was not necessary for the
information to be rendered into writing to make it specific information. What was required was
that there be “substantial commercial reality to such negotiations which goes beyond mere
exploratory testing of the waters and which is at a more concrete stage where the parties intend

to negotiate with a realistic view to achieving an identifiable goal.”2®°

196. The offer price articulated on 27 April 2013 of not less than $5.50 per share represented
a premium on the closing price of 26 April 2013 of $4 per share of 37.5%. Secondly, clearly
the three founders had responded affirmatively to the request of L’Oréal that they support the
request that L’Oréal indicated it would make to the board of directors to be permitted to conduct
due diligence. Significantly, Mr. Evrard said, “we discussed that the due diligence for us was
important”. Of its importance, he said “due diligence was a key step for us, obviously
because... if the due diligence had not given satisfactory results, we would have walked away.”
That much was readily apparent from the draft of the letter from L’Oréal to Mr. Stephen Tang
that was read at the dinner at the meeting on 27 April 2013, in which L’Oréal said:
“We intend to seek permission from the Company to commence financial, business,
manufacturing, legal, employment and tax due diligence on the Company and other
members of its group as soon as possible and are ready to commit significant internal
and external resources in order to complete this process in a timely manner. We
anticipate the due diligence would complete within three weeks from the date of the
formal commencement of the due diligence process. A summary of the matter which
will be subject to due diligence is set out in Schedule 1. In view of the significant

commitment of resources by us to complete due diligence...”
[Italics added.]

197. The context in which those proposals were advanced by L’Oréal was the fact that
Mr. Evrard had travelled from France to Guangzhou for the purpose of attending the meeting
that day before returning to France. L’Oréal had engaged BNP Paribas to attend all of the four

meetings between the parties in March and April 2013. Linklaters had been engaged as lawyers

to L’Oréal. Clearly, by 27 April 2013 not only had L’Oreéal incurred substantial costs in

29 Transcript; Day 10, page 4.
260 Report of the Insider Dealing Tribunal-Firstone International Holdings Limited -8 July 2004, at pages 60-1.

62



negotiating with the three founders but also on 27 April 2013 it made it clear that it was

prepared to “commit significant external and internal resources” to complete due diligence.

198.  For their part, the three founders had indicated that they would lend their support to the
proposal, not only in respect of due diligence but also in making contact with the institutional
investors. As is readily apparent, Mr. Stephen Tang set about making arrangements for the
latter meetings immediately after the meeting on 27 April 2013. Mr. She, together with Mr.
Stephen Tang, attended the meeting with Ms. Liu Yang of Atlantis on 9 May 2013. Clearly, on
27 April 2013 there was a “commercial reality” to the negotiations which had gone beyond

“testing the waters”.

199. Obviously, there remained matters to be negotiated between the parties. Given that the
offer price was couched as being “not less than $5.50” per share, clearly it was intended that
the price be a price “floor’, but it implied the possibility existed of further negotiations on price.
Clearly, the parties understood that it was necessary to confirm that the institutional investors
were supportive of ongoing negotiations for the acquisition by L’Oréal of all Magic shares,
including their shares. As was to be expected, they were not only supportive of that process but
also active in articulating proposals as to the stance to be taken in negotiations. The final price
per Magic share was $6.30, rather than the price of not less than $5.50 identified at the meeting
of 27 April 2013. That revised offer price was made by L’Oreal to the board of directors of
Magic by letter dated 31 July 2013.26! Nevertheless, we are satisfied that specific information
existed at the conclusion of the meeting on 27 April 2013.

Not generally known

200. There is no issue that the information of the discussions between the parties on 27 April
2013 was not generally known to those who were accustomed or would be likely to deal in
Magic shares.

Materially affect the price

201. We have no hesitation in accepting the evidence of Mr. Lung that, if the information of
the discussions between the parties on 27 April 2013, which we have found to be specific
information, was generally known to those who were accustomed to or would be likely to deal
in Magic shares, it would have “significantly affected the share price of Magic.” In his opinion,

the share price of Magic “was likely to react favourably to this information and move close to

261 Exhibit Bundle, pages 2691-2.
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the offer price.” As Mr. Lung noted, the tentative offer price of not less than $5.50 per share
was at a premium of 37.5% to the closing price of Magic shares on 26 April 2013.262 We are
satisfied that it would be likely to materially affect the price of Magic shares. We accept Mr.
Lung’s evidence that knowledge of the information would have had that effect until, first of all,
at the close of trading on 7 May 2013. However, it is to be noted that, although the closing
price at which Magic shares traded in subsequent days was higher than the closing price of
$4.52 on 7 May, there were other days when the closing price was below that price. For
example, the closing price on 13 May and 7 June was $4.46 and on 3 and 6 June 2013 was
$4.50. Knowledge of the specific information remained generally not known to those who were
accustomed to or would be likely to deal in Magic shares and on those dates would likely to
materially affect the price of Magic shares. No announcement was made by Magic of any
proposals to acquire Magic shares until 2 August 2013. As noted earlier, in the context of
L’Oréal’s proposal letter, Mr. Lung agreed with the opinion expressed by Mr. Witts that
knowledge of that event would have been likely to materially affect the price of Magic shares

“...if they were trading in the market at a sufficient discount to the tentative offer price.”

Conclusion

202. Inthe result, we are satisfied that inside information in relation to Magic and its shares
came into existence as a result of the discussions and agreements between the parties on
27 April 2013.

The existence of specific information prior to 27 April 2013

203.  We accept the evidence of Mr. Leo Liu that the meeting of 29 March 2013 ended on an
“unhappy” note. That evidence resonates with the evidence of Mr. Evrard that it was his
assessment that, at the conclusion of that meeting, there was a possibility of the proposal
proceeding, but that he was unable to say that it was a “realistic” prospect. That assessment
accords with his description of the fact that the video conference took place on 15 April 2013,
albeit with only Mr. Stephen Tang of the three founders participating, was a “good surprise”.
On the other hand, Mr. Evrard described the ‘message’ that he had received in the video
conference from Mr. Stephen Tang as being simply that “we are open to keep on talking and
we should have another meeting to better understand the details of your proposal”. It was the
tenor of that response that Mr. Evrard said led to the meeting “at the end of April.” In rejecting

the suggestion that agreement had been reached at the video conference on 15 April 2013 that

262 Expert Evidence Bundle; page 10, paragraph 40.
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the acquisition proceed by way of a scheme of arrangement, Mr. Evrard said, “No, because I

had to fly to China two weeks later precisely to finalise the discussion with the shareholders.”

204.  We are not satisfied that specific information in relation to Magic and its shares came
into existence as a result of the meetings and discussions between the parties on 29 March and

15 April 2013. Accordingly, with respect, we do not accept Mr. Lung’s opinion to that effect.
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CHAPTER 4
ATTRIBUTION OF INSIDE INFORMATION

Did the inside information come to the knowledge of Magic?
205.  As noted earlier, Section 307B provides that:

“(1) A listed corporation must, as soon as reasonably practicable after any information

has come to its knowledge, disclose the information to the public.

(2) For the purposes of subsection (1), inside information has come to the knowledge

of the listed corporation if-

(@) information has, or ought reasonably to have, come to the knowledge of an
officer of the corporation in the course of performing functions as an officer

of the corporation; and

(b) a reasonable person, acting as an officer of the corporation, would consider

that the information is inside information in relation to the corporation.”

206. There is no dispute that Mr. Stephen Tang, Mr. She and Mr. Luo, as executive directors,
were officers of Magic at all material times. We have found, that as participants in the
discussions and agreements reached with L’Oréal on 27 April 2013, inside information came
to their knowledge. At issue, is whether or not that occurred “in the course of performing

functions as an officer” of Magic.

207.  Section 1 of Schedule 1 of the Ordinance provides that:
“function includes power and duty; and

“performance, in relation to a function, includes discharge and exercise;”

The SFC’s case

208. It is the SFC’s case that inside information of L’Oréal’s proposed acquisition of
Magic’s shares that had come to the knowledge of Mr. Stephen Tang, Mr. She and Mr. Luo
had been acquired in the course of them performing functions as an officer of Magic and, being
information that a reasonable person acting as an officer of Magic would consider to be inside
information in relation to Magic, was attributable to Magic. In so submitting, Mr. Scott
acknowledged the evidence of the three founders and Mr. Evrard that the former had been
approached by L’Oreal in their personal capacity and that the ensuing negotiations had been

conducted on that basis, some support for which was to be found in contemporaneous emails.
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Mr. Scott submitted that the three founders conducted themselves in a dual capacity, namely
not only as shareholders but also as officers of Magic. He posed the following rhetorical
questions: were the founders of “in full or in part performing functions as an officer?”; Were
they “doing things that directors are generally accustomed to do on behalf of Magic?”.

209. Inaddressing those questions, Mr. Scott submitted that the evidence of the negotiations
indicated that the subject matter concerned all the shareholders, not only the founders. First,
L’Oréal’s proposal was to acquire all Magic shares, to do so by a scheme of arrangement, and
to take over operating its business. Secondly, that required a valuation of Magic and thereby
its shares. Thirdly, the future development of Magic was addressed. Fourthly, the negotiations
concerned the retention in employment not only of Mr. She but also of many other members
of staff. Fifthly, L’Oréal requested to be permitted to perform due diligence on Magic and its
subsidiaries. Sixthly, Mr. Stephen Tang agreed to, and did, approach Magic’s institutional
investors and, having secured their acceptance of non-disclosure agreements, agreed to inform
them of L’Oréal’s proposal to acquire Magic. That role of ‘investor relations’ was one of his

acknowledged duties as chairman of Magic. He was acting as an officer of Magic.

210. Finally, Mr. Scott observed that no issue had been taken on behalf of the Specified

Persons in respect of the requirement of section 307B (2) (b) of the Ordinance.

Mr. Chris Cheng
211. Inaddition, Mr. Scott submitted that inside information regarding L’Oréal’s proposed
acquisition of Magic had or ought reasonably to have come to Mr. Chris Cheng’s knowledge

in the course of his performing functions as an officer of Magic.

212. The Tribunal was invited to disbelieve his evidence that he had not learned anything at
all of the discussions between Mr. Tang, Mr. She and Mr. Luo with L’Oréal until he received
L’Oréal’s proposal letter on 15 May 2013. First, although he travelled on the roadshow with
Mr. Stephen Tang, his evidence that he had not heard the enquiry of Mr. Stephen Tang at lunch
by a US fund manager if L’Oréal was going to acquire Magic or the reference by Mr. Stephen
Tang to the same enquiry having been made of the regional manager of Magic was not credible.
They travelled together, stayed in the same hotel and had eaten meals and met investors
together. Secondly, the email, dated 18 April 2013, from CSV Capital Partners, to Mr. Chris
Cheng “We heard some information that L’OREAL may be would acquire Magic Holdings,
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was that true?”2 | Mr. Stephen Tang’s telephone response to Mr. Chris Cheng and the
subsequent emails?* begged many obvious questions. In the context that Magic’s share price
had risen sharply on 15 and 16 April 2013, why was Mr. Leo Liu of BNP Paribas providing
Mr. Stephen Tang with an explanation drafted by “our lawyer” to be provided by Magic in the
face of any other such enquiries? Why was there a reference in that email to “Lara”? Why were

Mr. She and Mr. Luo copied in Mr. Leo Liu’s email?

213.  Mr. Scott submitted that Mr. Chris Cheng’s evidence that he had not asked Mr. Stephen
Tang any of those questions was not credible, unless he was privy to the L’Oréal proposal and
knew of the March and April 2013 meetings. Alternatively, it was submitted that, acting
reasonably as company secretary of Magic, Mr. Chris Cheng ought to have made those

enquiries, so that the inside information ought reasonably to have come to his knowledge.

The Specified Persons’ case
214.  The case for the Specified Persons on this issue was articulated primarily by Mr. Li, on
behalf of Magic, and by Mr. Dawes, on behalf of the 2" to 5" Specified Persons.

215.  For the 2" to 5™ Specified Persons, Mr. Dawes placed reliance on the testimony of Mr.
Stephen Tang, Mr. She and Mr. Luo, supported by Mr. Evrard’s testimony, that they had
negotiated the sale of their own shares and the related issue of voting in favour of the proposed
scheme of arrangement at a general assembly in their personal capacity, not as officers of Magic.
Mr. She’s commitment to continue employment with the business after the acquisition was the
exercise of his personal rights. They were entitled to conduct themselves in that manner in their
personal affairs. In doing so, they were entitled to participate in discussions about the valuation
of Magic, the offer price per share, the future development of the company and the retention of
the staff of Magic.

Mr. Chris Cheng

216. Of Mr. Scott’s invitation to the Tribunal to reject Mr. Chris Cheng’s evidence that he
did not come to learn anything at all about the L’Oréal proposal to acquire Magic until 15 May
2013, Mr. Dawes submitted that it was inherently improbable that the founders would tell Chris
Cheng about the March and April meetings. What motive would they have for doing so? There

was nothing to be gained by doing so. In any event, information about the fact of an approach

263 Exhibit Bundle, page 635.
264 Exhibit Bundle, Page 2377.
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by L’Oréal to Magic, by itself, was not inside information. Further, he received confirmation
from Mr. Stephen Tang that the enquiry in the CSV Capital Partners’ email as to whether
L’Oréal “maybe would acquire Magic Holdings” was merely “rumours”. Mr. Dawes submitted
that there was no “legal or regulatory requirement” for him to question the chairman of Magic

further.2ss

217. For Magic, Mr. Li submitted that, in considering the evidence relied upon by the SFC
to support their contention that knowledge of the inside information was attributable to Magic,
the conduct was to be tested against a “litmus test”, namely: could the discussions have been
conducted by someone other than an officer of Magic, for example a shareholder simpliciter or
an analyst? If so, then it cannot be said that information from those discussions must have come
to the founders in the course of performing functions as officers. Further, Mr. Li submitted that
the mere fact that the founders were engaged in discussions concerning the affairs of Magic
did not answer in the affirmative the question of whether or not they acquired that knowledge

in the course of performing functions as an officer of Magic.

218.  Of the issue of whether or not Mr. Stephen Tang was performing functions as an officer
of Magic in approaching the institutional investors in early May 2013, Mr. Li submitted that,
since the conduct occurred “after”” the meeting of 27 April 2013, it could not be said that the
inside information that came to his knowledge in the meeting had been acquired *“in the course

of performing functions as an officer’” of Magic.

219. Inany event, the Tribunal was invited to note that Mr. Stephen Tang had testified that
his role was that of a mere “messenger” or “postman” for L’Oreal, passing on the NDASs to the
institutional investors. That evidence was consistent with his account in his record of interview
and his witness statement. He repeatedly denied that he had done so in his capacity as an officer
of Magic. Mr. Li submitted that “...the entire series of emails between the BNP, L’Oréal
Linklaters in late April and early May 2013 makes clear that it was the L’Oréal side asking
Tang as shareholder to approach the co-investors. There was no suggestion that Tang was to
do so as part of his role in investor relations as executive director of Magic, or as part of any
other of his functions as officer of Magic.” Finally, Mr. Li invited the Tribunal to place no
weight on the email from Mr. Stephen Tang to Ms. Liu of Atlantis, dated 9 May 2013, from

his email address at Magic. The use of Magic’s email address was irrelevant. It was

265 Transcript; Day 22, page 161.
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commonplace persons to use the company email for personal purposes. It was a single email.

The text “should not be picked apart with a fine tooth-comb.”

Discussion

Mr. Chris Cheng

220. The events upon which Mr. Scott relied as the basis to invite the Tribunal to reject Mr.
Chris Cheng’s evidence that he had no knowledge of the L’Oréal’s proposal to acquire Magic
occurred in the overall period 10 to 19 April 2013. They all pre-date the meeting between the
parties on 27 April 2013.The latter is the date on which we have found inside information to
have come into existence for the first time. Mr. Chris Cheng was not present at that meeting.
There is no evidence at all that, prior to receiving L’Oréal’s proposal letter on 15 May 2013,

Mr. Chris Cheng was aware of that meeting or what was discussed and agreed.

221. Also, there is no evidential basis to reject Mr. Chris Cheng’s testimony that he was not
present during the several days of the roadshow on the occasions at which the two matters
referred to in Mr. Leo Liu’s email of 17 April 2013 about the acquisition of Magic by L’Oréal
were raised with Mr. Stephen Tang. Clearly, those matters could have been raised and dealt
with in a matter of seconds. Further, there is some force in the suggestion that it would have
been inherently improbable that, without any obvious benefit to them, Mr. Stephen Tang, Mr.

She and Mr. Luo would have informed Mr. Chris Cheng of the negotiations with L’Oréal.

222.  Onthe other hand, whilst it is perhaps understandable that Mr. Chris Cheng would have
accepted Mr. Stephen Tang’s categorisation of the CSV Capital Partners enquiry in their email,
dated 18 April 2013, as the usual “rumours”, it is surprising he testified that he was “not curious”
and did not ask Mr. Stephen Tang why Mr. Leo Liu of BNP Paribas was involved in providing
a draft of an explanation drafted by “our lawyer” for future use by Magic. Similarly, it is
surprising that Mr. Chris Cheng should have testified that he did not pay attention to nor was
he curious about the reference in the draft explanation to “Lara”. Nevertheless, we are satisfied
that, having received the answer from the chairman of the company that the CSV & Partners
enquiry was merely based on “rumours”, there was no duty on Mr. Chris Cheng to pursue the
matter with further questions.

223. Inthe result, we are satisfied that the inside information that came into existence at the

meeting on 27 April 2013 did not come to the knowledge of Mr. Chris Cheng or ought
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reasonably to have come to his knowledge until 15 May 2013 when he became aware of the

L’Oear’l proposal, which reflected the agreements reached at that meeting.

Mr. Tang, Mr. She and Mr. Luo

224.  We do not accept that in participating in discussions on 27 April 2013 with
L’Oréal/BNP Paribas which involved L’Oréal’s proposal to acquire all of the shares of Magic,
in particular to do so by way of a scheme of arrangement, thereby impacting on all the other
shareholders and Magic itself, that the three founder shareholders were each performing
functions as an officer of Magic. We accept that they were acting in their personal interests as
shareholders of Magic and were entitled to do so. Similarly, we do not accept generally and
without more Mr. Scott’s all-embracing submission that in discussing other topics, which
impacted on the interests of other shareholders or Magic itself, the three founder shareholders
were each performing functions as an officer of Magic. Specifically, we do not accept that they
were conducting themselves in that way merely by discussing: the future plans for Magic; the
retention in employment of members of staff of Magic, including that of Mr. She; and
supporting the conduct of due diligence by L’Oréal on Magic and its subsidiary companies.
Again, we accept that they were acting in their personal interests not only as shareholders of
Magic but also founders and persons with long-term connections with its employees and their

future and that of Magic itself.

225. Ofthose present at the discussions held between three founders of L’Oréal/BNP Paribas
on 27 April 2013, the Tribunal has received oral evidence only from the three founders and
from Mr. Evrard and Mr. Leo Liu of L’Oréal and BNP Paribas respectively. The Tribunal
received no oral evidence or records of interview/witness statements from Mr. Jean-Christophe

Vallat or Ms. Zhenzhen Lan, both of whom were present at the meeting.

The meeting of 27 April 2013: emails: before and after the meeting

226. On the other hand, the Tribunal has received copies of emails, dated apparently
immediately and soon after the meeting between the parties, of which the former was an author.
In the absence of evidence that tends to suggest the unreliability of contemporaneous assertions
of the occurrence of factual events at which the author was present, we approach that evidence

on the basis that it is prima facie accurate and reliable.

227. Of significance, is the fact that Jean-Christophe Vallat was in email and telephone

contact with Linklaters from the mid-evening of 27 April to the early morning of 28 April 2013.
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It began with an urgent request, at 8:42 p.m., that contact be made with him by Teresa Ma, a
partner at Linklaters. An email from Ms. Teresa Ma to Jean-Christophe Vallat acknowledged
that they had spoken to each other, thanked him for the “positive news” and said that she had
briefed Jaimie Cheung, her associate, and advised him to expect an email shortly. Clearly, that
was a reference to the successful discussions between the parties earlier that day. An email,
sent at 10:13 on 27 April 2013, from Jaimie Cheung to Jean Christophe Vallat addressed the
subject of a plan to approach “key shareholders”, identifying Ms. Liu by name, “next Friday
evening”. By an email in response, at 01:44 on 28 April 2013, Jean-Christophe Vallat advised
Jaimie Cheung that it was Magic’s founder shareholders who would “talk to the key
shareholders.” Having requested Ms. Teresa Ma to send “the founders’ letters” to Mr. Huang
to review, it was asserted “the letter to Stephen was read by Leo to all founders during the

dinner tonight.” 2

228. Inthe context of the exchange of emails between BNP Paribas and L’Oréal immediately
prior to the meeting of 27 April 2013, it is clear that the reference to “the letter to Stephen”
being read out to all founders during the dinner was a reference to a copy of a draft letter from
L’Oréal to Mr. Stephen Tang. A copy of a draft letter from L’Oréal to each of the founders had
been provided to Mr. Jean-Christophe Vallat and Mr. Leo Liu to bring with them to the meeting
in Guangzhou. That much was asserted in terms in an email dated 27 April 2013, from Ms.
Muriel Petit to Mr. Evrard and his L’Oreal colleagues who were to attend the meeting. The
issue of disclosing to the founders the contents of the draft letter was the subject of discussion
in earlier emails. The ultimate position taken by L’Oréal was that the draft letter might be
provided or read to them: *“as soon as we are sure that they will be meeting the core shareholders
very soon”?7; “none of these letters will be left to the co-founders, before we know when they
will meet with the other core shareholders”2%; and “If Mr. S has been transparent to the co-

founders, the letters could be read in the full session tomorrow.” 2

229. Clearly disclosure of the contents of the draft letter to Mr. Stephen Tang to the co-
founders was contingent on their agreement to meet the institutional investors. Although none
of the witnesses was asked to deal with the two issues in the oral testimony, we accept the
accuracy of the statement by Jean-Christophe Vallat that the draft letter from L’Oréal to Mr.

266 Exhibit Bundle, page 761.
267 Exhibit Bundle, page 761.
268 Exhibit Bundle, page 727.
269 Exhibit Bundle, page 727.
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Stephen Tang was read to the founders at the dinner on 27 April 2013. In all circumstances,
there is a compelling inference, and we so find, that prior to the letter being read the three
founders had confirmed to L’Oréal at the meeting that they would meet the institutional
investors very soon after the meeting to inform them of the L’Oréal’s proposal.

230. Itis to be noted that the emails, upon which Mr. Li relies as providing support for his
submission that L’Oreéal envisaged that the approach to the institutional investors by Mr. Tang
and the other founders would be made in their capacity as shareholders only, are all dated after
the 27 April 2013 meeting. Those emails were sent between BNP Paribas, L’Oréal and
Linklaters. None of them were sent between BNP Paribas/L’Oreal and Mr. Stephen Tang, Mr.
She or Mr. Luo. On the other hand, in some emails Mr. Leo Liu reported to BNP
Paribas/L’Oréal conversations he had with Mr. Stephen Tang. Other emails sent to Mr. Leo
Liu by BNP Paribas provided him with a script to be used in those conversations.

231. Inresponse to Jaimie Cheung’s email sent at 10:13 on 27 April 2013, in which she had
said without particularisation that she understood “the parties plan to approach the key
shareholders”, Mr. Jean-Christophe Vallat replied that it was the founder shareholders who
would play that role.?” That statement was no more than a re-affirmation of the plan articulated
in emails prior to 27 April 2013.2"* However, it was silent as to the status of the founders in so
acting. In an email from Jaimie Cheung to Mr. Evrard, dated 28 April 2013, it was asserted that
Magic “...will not know about the transaction” at the time that the key investors were asked to
sign NDAs and provided with information about the proposal. She explained that in those
circumstances the NDAs would be signed with L’Oréal not Magic. Probably, the inference to
be drawn from that unparticularised assertion is that Linklaters expected that the founder
shareholders to act in their capacity as shareholders only, not as officers of Magic. However,
it is to be noted that was a cryptic assertion made by a lawyer to her client and only after the
conclusion of the meeting on 27 April 2013.

232. Mr. Leo Liu reported to Ms. Muriel Petit by an email, dated 30 April 2013, that Mr.
Stephen Tang had told him that he had already begun to schedule meetings with the institutional
investors.?2 On that day a suggested script for the anticipated conversation between Mr.

Stephen Tang and the institutional investors was circulated in emails, under the rubric “Call to

270 Exhibit Bundle, pages 728-9.
271 Exhibit Bundle, pages 653-5.
272 Exhibit Bundle, page 769.
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Stephen”, between BNP Paribas and L’Oreal. In an email, dated 1 May 2013, Ms. Muriel Petit
provided the script to Mr. Leo Liu, which called for Mr. Stephen Tang and Mr. She to explain
to the institutional investors various details of the L’Oréal proposal:?
“a) there is a possible offer

b) the offer price is the result of a long discussion process

c) the founders are supportive of the offer

d) it is the final price from Lara’s board; there is no room for price increase

e) Lara’s request is exclusivity to conduct DD for 30 days

f) Lara is committed to acting quickly”.
233. Inanemail, dated 2 May 2013, Mr. Leo Liu reported to Ms. Muriel Petit and others a
conversation he had with Mr. Stephen Tang, noting “Stephen has no objections for the
information we asked them to deliver to the financial investors.”?* In an email from Jean-
Christophe Vallat to various persons that L’Oréal, dated 7 May 2013, another suggested
script was attached, it being noted that was done “in view of Stephen and Mr. S contacting

the co-investors.” %

234. There is nothing in the evidence before the Tribunal that suggests that the nice
distinction in the capacity in which they were to act in contacting the institutional shareholders

was drawn to the attention of the three founders.

The steps taken by Mr. Stephen Tang to inform the institutional investors of L’Oréal’s proposal
235. Itisapparent that Mr. Stephen Tang acted with alacrity in making arrangements to meet
the institutional investors. As noted earlier, in an email dated 30 April 2013 to Muriel Petit, Mr.
Leo Liu reported a telephone conversation that he had with Mr. Stephen Tang, in which he was
informed that Mr. Stephen Tang had started to schedule meetings with the institutional
investors and was able to report that “Baring is ok for a meeting Friday” and that he had sent
an email to Greenwoods. In an email, dated 3 May 2013, to L’Oréal/Linklaters and BNP
Paribas Mr. Leo Liu reported a telephone conversation he had just had with Mr. Stephen Tang
in which he reported that meetings had been scheduled with Atlantis and Greenwoods for 9
May and with Baring for 10 May 2013.?7 For his part, Mr. Chris Cheng said in his record of
interview that, at Mr. Stephen Tang’s request, he had begun making arrangements for meetings

with Baring, Atlantis and Greenwoods for Mr. She, Mr. Luo and Mr. Stephen Tang. However,

273 Exhibit Bundle, pages 788-91.
274 Exhibit Bundle, pages 802-3.
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he handed over the task of completing those arrangements to Jackie. Obviously, use was being

made of employees of Magic to arrange the meetings.

236. Then, by email dated 9 May 2013, Mr. Stephen Tang sent emails to the three
institutional investors; namely Atlantis, Baring and Greenwoods.?” The emails were sent from
the email address of Magic; the Subject in the emails to Baring and Greenwoods was
described as, “Magic Holdings-NDA”; the text was identical in each email, save that the date
of the meeting with Baring was said to be 10 May 2013, and asserted “the company will have
a meeting with your company which will involve price sensitive information” and requested
that the recipient sign the attached NDA; the email concluded “If you have question, please

contact me” and “Mr. Stephen Tang Magic Holdings International Limited”.

237. If Mr. Stephen Tang wished to communicate and meet the three institutional investors
in his capacity as a shareholder of Magic only, or if either of the other founder shareholders
wished to do so, it would have been perfectly simple for that to have been stated in emails to
the three institutional investors or for the latter to have been informed of that at the meetings.

That was not done.

238. Although Mr. Stephen Tang asserted that he had sent the email to Ms. Liu at Atlantis
“on behalf of L’Oréal”, not surprisingly he accepted that the reference in the text to “our
company” appeared to refer to Magic.?® Similarly, having accepted that he gave instructions
to Chiu & Partners to reply to the SFC letter, dated 19 August 20132, requesting information
about the L’Oréal proposal, he accepted that the statement in the reply?® that “the proposal...
was first initiated by L’Oréal... when BNP Paribas contacted Mr. Tang Siu Kun Stephen, the
chairman of the Company... by phone on 2 May 2013” was not correct.?! He could not recall
why it was written in that way. Further, Mr. Stephen Tang accepted that the following text,
“Subsequent to the Initial Approach, there were discussions between the chairman and BNP
Paribas by phone and emails over the proposed NDA between 3 May 2013 and 10 May 2013,

clearly stated that he was representing Magic. Again, he said that he could not recall why it

277 Exhibit Bundle; pages 2389, 3214-15 and Exhibit 11.
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was written in that way, but he acknowledged that he had provided the information to Chiu &

Partners. 22

239. Having represented explicitly in the emails to the three institutional investors that the
respective meetings were to be with Magic, not surprisingly that is what the institutional
investors said they understood to be the status of the representatives at the meetings in their
replies to the SFC: “On 9 May 2013, Magic Holdings International Limited’s management
visited Greenwoods to brief that... L’Oréal is potentially considering an offer to acquire Magic.
Magic’s management did not disclose specific information”2¢; “Baring met with Mr. Stephen
Tang, She Yu Yan and Mike Liu of the Company whereby Baring was informed of the potential
transaction involving the Company, the founders of the company and the offeror;”2* and
Atlantis said “9 May 2013, 1400: a brief meeting between the Company and Atlantis takes
place... Attending from the Company are Mr. Tang and Mr. She Yu Yuan... and Michael Lau
(sic)... The Atlantis representatives are informed, following execution of the agreement, that

the Company is the subject of an acquisition set in motion by the Offeror,” 2

240. There is no doubt at all that Mr. Stephen Tang represented to the three institutional
investors that he was representing Magic in the meetings in which he sought to secure the
agreement of the respective institutional investors to the NDAs and in which imparted the price
sensitive information. The reply of Chiu & Partners, dated 30 August 2013, to the SFC stated
in terms that in dealing with BNP Paribas, inter alia, in respect of the NDAs, he did so as
chairman of Magic. Mr. Chris Cheng testified that, when he was asked to arrange meetings
between the three institutional shareholders and Mr. Tang, Mr. She and Mr. Luo, Mr. Stephen
Tang told him that the purpose of the meetings was to have an “update on the status of the

company.”

241. We are satisfied that from the outset in making arrangements for and then conducting
meetings with the institutional investors Mr. Stephen Tang did so as an officer of Magic. His
wholly consistent conduct subsequent to the meeting of 27 April 2013 is highly relevant to a
consideration of what he had agreed to do at the meeting. As noted earlier, disclosure of the
contents of the L’Oréal letter to Mr. Stephen Tang was contingent on the agreement of the three

founders to contact the institutional shareholders, secure their agreement to NDAs, after which

282 Transcript; Day 5, page 43.
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L’Oréal’s proposal was to be disclosed. It would seem that the probability is that no one had
drawn to his attention the nice lawyer’s implied distinction, made in an email to her own client
after the meeting of 27 April 2013, between doing so as a shareholder only, rather than as an
officer of Magic.

242. Given that, at the meeting of 27 April 2013, he had agreed to hold meetings with the
three institutional shareholders very soon afterwards, perhaps it was easier for Mr. Stephen
Tang to achieve the objective of arranging an early meeting with busy business men and women
by communicating with them as the chairman of the company in which they were investors. In
that context, it is to be noted that reporting his telephone conversation with Mr. Stephen Tang
on 8 May 2013, in an email to Ms. Muriel Petit and various persons at L’Oreéal, Mr. Leo Lu
said “-Stephen believes it is important to meet the investors tomorrow, as: he will see the
decision-makers of each investor, who are not easy to meet...”.2% [Italics added.] Whatever the

reason might be, that is what Mr. Stephen Tang did.

Conclusion

243. In the result, we are satisfied that the inside information in relation to Magic and its
shares which came into existence at the meeting of 27 April 2013 came to Mr. Tang’s
knowledge in the course of performing functions as an officer of Magic and that a reasonable
person, acting as an officer of Magic, would consider that the information is inside information
in relation to Magic. Accordingly, the inside information came to the knowledge of Magic.
Pursuant to section 307B (1), subject to section 307D, Magic had a duty to disclose the

information to the public as soon as reasonably practicable.

286 Exhibit Bundle, page 848.
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CHAPTER 5
Did Magic take reasonable precautions to preserve the confidentiality of the
inside information?

Was the confidentiality of the inside information preserved?
244.  Section 307D (2) provides that:

“A listed corporation is not required to disclose any inside information under section

307 B if and so long as-

(a) the corporation takes reasonable precautions for preserving the confidentiality of
the information;

(b) the confidentiality of the information is preserved; and

(c) one or more of the following applies-

(i) the information concerns an incomplete proposal or negotiation;

245.  We have found that inside information came into existence at the meeting between
L’Oréal/BNP Paribas and Mr. Stephen Tang, Mr. She and Mr. Luo on 27 April 2013. It is the
preservation of that inside information that is relevant to the applicability of section 307D (2)

(b). There is no dispute that the information concerned “an incomplete proposal or negotiation”.

The cases advanced by the parties
246. Having regard to the Tribunal’s findings as to the time at which inside information
came into existence, the relevant part of the cases advanced by the parties in their written and

oral closing submissions is of reduced ambit.

The SFC’s case

Reasonable precautions

247.  Mr. Scott submitted that Magic had not taken reasonable precautions for preserving the
confidentiality of the inside information which arose from the meetings between the parties.
For example, although present at the meetings between L’Oréal and the founders, Mr. Mike
Liu had not signed a non-disclosure agreement and had not received any training so that he
would be made aware of his obligations under Part XIVA of the Ordinance. The fact that Magic
did not seek legal advice in respect of the company’s obligations of disclosure promptly after

the meeting of 27 April 2013, when it was obvious that confidentiality was no longer preserved,
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was illustrative of the failure to comply with the suggestion in the SFC’s Guidelines®’ that
procedures be developed to deal with, inter-alia, leaks of inside information. Those failures
were further evidenced by the manner in which legal advice was sought, almost one month
later, at Magic’s board meeting on 24 May 2013: there were no written documents, in particular
Magic’s minutes, evidencing the fact that legal advice was sought and given, what the advice
was or what information had been provided for that purpose to Ms. Susana Lee of Chiu &
Partners. In any event, no information was provided to Ms. Susana Lee of matters highly
relevant to her advice: namely, of when and what had been discussed between the parties in
their meetings prior to the receipt of the L’Oréal proposal to Magic on 15 May 2013; the price
and volume movements of Magic shares traded in mid-April 2013; and enquiries made of

Magic about an acquisition of Magic by L’Oréal.

Preservation of confidentiality

248. Mr. Scott invited the Tribunal to note that, against a background of “unusual and
sustained growth” in the share price of Magic from 28 March to 25 July 2013, namely from
$3.20 to $5.25, there were two particular surges in the share price:

(i) on 15 and 16 April 2013, from a closing price of $3.20 on 12 April to a closing
price of $3.66 on 16 April 2013, a rise of 14.38%, which price rise was

accompanied by a significant increase in trading volume;

(if) from 26 April to 8 May 2013, from a closing price of $3.88 on 25 April to a closing
price of $4.86 on 8 May 2013, a rise of 25%.

249.  Mr. Scott submitted that Mr. Witts’s opinion that the Magic’s share price rise on 15 and
16 April 2013 was attributable to a positive response to the roadshow by Magic in New York
on 10 to 12 April 2013 was essentially speculative, there being no empirical evidence. Of the
share price rise in the period 26 April to 8 May 2013, Mr. Scott submitted that Mr. Witts’s
attempts in his testimony to explain the share price rise on the basis of two analyst’s reports

published on 25 April 2013 were “unsustainable” and “insufficient”.

250. Further, he submitted that the fact that there was a live possibility of leakage of inside
information was evidenced by the concerns expressed about that possibility and the action
taken in the third week of April 2013 by both Mr. Stephen Tang, and BNP Paribas.

287 Expert Evidence Bundle; page 605, paragraph 60(1).

79



251. Finally, Mr. Scott said that reliance by the Specified Persons on the fact that the SFC
investigation did not reveal any transactions of insider dealing, as supporting their case that
confidentiality in respect of inside information was preserved, was misplaced. The elements of
insider dealing and loss of confidentiality were plainly different.

The case of the 1st Specified Person

Reasonable precautions

252.  Mr. Laurence Li submitted that Magic had taken reasonable precautions for preserving
the confidentiality of the inside information, if such existed: there was on-going monitoring of
Magic’s share price; information was only shared on a need-to-know basis; the directors were
reminded to take extra care to keep the information confidential; and non-disclosure
agreements and confidentiality measures were employed in respect of institutional investors

and employees.

Preservation of confidentiality

253.  Mr. Li contended that the confidentiality of what was alleged to be inside information
had been preserved. That was the evidence of Mr. Evrard, given in the context that L’Oréal’s
lawyers Linklaters had prepared drafts of announcements to be made if confidentiality was not

preserved.®® No such announcement was necessary.

The case of the 2" to 5" Specified Persons
Reasonable precautions
254.  On behalf of the 2" to 5™ Specified Persons, Mr. Dawes submitted that the requirement
that reasonable precautions be taken to preserve the confidentiality applied to the specific
information only. The essence of that requirement was set out in paragraph 65 of the Guidelines,
namely that:?®°
“...the corporation needs to ensure that knowledge of information is restricted to those
who need to have access to it and the recipients of the information are aware that the
information is confidential and recognise their obligations to maintain the information
confidential”
255.  Mr. Dawes submitted that, in cross-examination, Dr. Fong Chi Wah accepted, if every
recipient of the inside information was given those directions and was aware of them, that
would be sufficient to comply with the “reasonable precautions” requirement of section 307

288 Exhibit Bundle, pages 811-14.
289 Expert Evidence Bundle, page 607.

80



D(2)(a).*° Further, the multiple measures identified in paragraph 60 of those Guidelines merely
identify examples of the means by which those objectives may be achieved. It was not
necessary that any of the measures to be adopted in order to have in place “reasonable

precautions”.

Preservation of confidentiality

256. On the premise that no inside information existed before 27 April 2013, Mr. Dawes
submitted that, since the enquiries made of Mr. Stephen Tang at the roadshow and those made
of Mr. Chris Cheng by email by CSV Capital Partners were all made before that date, “they do
not indicate that relevant inside information was leaked.” Secondly, in any event there were
other plausible explanations for the enquiries: analyst’s reports suggesting that Magic was an
acquisition target for a large international skincare conglomerate; the public dissemination by
L’Oréal of its strategic objectives to acquire skincare companies; and  speculation. Thirdly,
to be supportive of the inference that the rise in Magic share price and trading volumes was
attributable to the leakage of inside information, it was necessary that the increase be material
and there be no plausible alternative explanation. There could be many reasons, unrelated to
the leakage of inside information, that could explain some, even if not the entirety, of the
undisputed increase in the price and volume of trading in Magic’s shares: Magic’s non-deal
roadshow in New York; Magic was a small to mid-cap company not actively traded, whose
share price was known to be volatile; analyst’s reports suggested that Magic was undervalued,;
and research inspired rumours of a takeover bid. Finally, although the SFC had investigated the

matter it had not identified any evidence of insider dealing.

The case of the 6, 8" to 10" Specified Persons

Reasonable precautions

257.  For the 6™, 81" to 10" Specified Persons, Mr. Derek Chan endorsed the submission of
Mr. Dawes that the essence of the requirement to take reasonable precautions to preserve the
confidentiality of inside information was that articulated in paragraph 65 of the Guidelines. #*
Those requirements were met: information was limited to officers of Magic on a ‘need-to-know’
basis; they were aware that the information in respect of the discussions with L’Oréal was

confidential and that preservation of confidentiality was critical. Non-disclosure agreements

29 Transcript; Day 18, pages 19-22.
291 Expert Evidence Bundle, page 607.
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were signed between L’Oréal and the founder shareholders and also with the institutional

investors.

Preservation of confidentiality

258. Mr. Derek Chan submitted that there was insufficient evidence that confidentiality of
inside information had not been preserved. The enquiries as to whether or not L’Oréal was
going to acquire Magic set out in the email from Mr. Leo Liu to L’Oréal, dated 17 April 2013,
and the email from Kevin Xu of CSV Capital Partners to Mr. Chris Cheng, dated 18 April 2013,
did not refer to any discussions between the parties. They were speculative enquiries. Of the
rise in the price of shares of Magic from “mid-April to early May”, Mr. Chan submitted that it
was “likely to be attributable to the non-deal road show that Magic held between 10 and
12 April 2013.”

The case of the 7" Specified Person

Reasonable precautions

259.  For the 7™ Specified Person, Mr. Wadham also submitted that the requisite reasonable
precautions were “specific to the transaction”. The Tribunal was invited to note that non-
disclosure agreements had been signed by the three institutional investors on 9 and 10 May
2013%2 and the undisputed evidence was that information was disseminated on a need-to-know

basis.

Preservation of confidentiality

260. Of the rise in the price of Magic shares from 15 April 2013, Mr. Wadham endorsed the
submission made by Mr. Dawes in respect of insider dealing, emphasising that the SFC had
investigated whether or not there was insider dealing in the period “on or about 27 April to 15
August 20137, but had concluded that there was no or insufficient evidence of insider dealing.
He invited the Tribunal to note that, notwithstanding the significant data obtained in its
investigation, the SFC had made enquiries of only two parties who traded in Magic shares in
that period of time, both of whom had provided a rational economic decision to trade. The
inference that the SFC invited the Tribunal to draw, namely that confidentiality of inside
information had not been preserved, was contrary to its investigative conclusions and to the

limited evidence that it had obtained.

292 Exhibit Bundle, pages 914-34.
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261.  Of the references in the email from Mr. Leo Liu to L’Oréal and Linklaters, dated 17
April 2013, to statements made by Mr. Stephen Tang of enquiries as to whether or not L’Oréal
was going to acquire Magic,?** Mr. Wadham invited the Tribunal to note media reports of a
press conference held by L’Oréal in Shanghai on 10 April 2013, attended by the Chairman and
CEO, which recorded L’Oréal’s ambition for rapid business and customer growth in the
PRC.#* In that context, he suggested that the enquiries were essentially speculative. Of the
question posed in the email, dated 18 April 2013, from Kevin Xu of CSV Capital Partners to
Mr. Chris Cheng of whether or not it was true that L’Oréal would acquire Magic,?* Mr.
Wadham invited the Tribunal to note that Ms. Wong Mei Mei, an SFC investigating officer,
had acknowledged that, although the contact details of Mr. Kevin Xu were readily apparent
from the email, no attempt had been made to contact him to ascertain what had prompted that
enquiry.?® That enquiry ought to have been made. It was unsafe for the Tribunal to be invited
to draw the inference that confidentiality of the discussions between the parties had not been

preserved.

The evidence: preservation of confidentiality

262. There is no direct evidence that the confidentiality of the inside information was not
preserved. On the contrary, the effect of the evidence of the parties to the discussions, Mr.
Stephen Tang, Mr. She and Mr. Luo on the one hand and Mr. Evrard on the other hand, was to
the effect that there was no leak of price-sensitive information. Mr. She testified:?*

“...after 27 April, yes, there was-indeed may have a deal. But during that process,
negotiations were underway, and we believed that we have done a good job in keeping
confidentiality and there was no leakage of information to outside. Therefore, according
to my understanding of the obligations on disclosures, and it is not necessary for us to
make an announcement because there was this provision of safe harbour.”

263. In explaining that he was satisfied that confidentiality had been preserved of L’Oréal’s
proposal to acquire Magic in the period 27 April to 1 August 2013, Mr. She testified:
“Actually, at any one time we had monitoring of information. What | could gather from

the information in the feedback from the market, there were no leakage. | do not find
any signs of leakage.”
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264.  For his part, Mr. Evrard answered in the affirmative the suggestion made by Mr. Dawes
that “between March to July 2013, L’Oréal never considered that there was a leak which would

require them to make an announcement of the proposed acquisition?”2

265. Mr. Dar Chen testified that, given the Baring was a holder of over 20% of Magic’s
issued share capital, he paid close attention to the movement of its share price and was aware
of the rise in the price and volume in trading of Magic shares in the period from March up to
24 May 2013.%® In his testimony, he confirmed his assertion in his witness statement that he
was not surprised by the rise:%* Magic had a history of significant sentiment-driven movement
over relatively short periods; in his view, Magic’s shares were undervalued; and its interim
results “were strong”, in particular an increase over the interim results for previous six month
period of approximately 31% in revenue and 20% in net profit, together with the declaration
of an interim dividend. He said that the “significant increase in share price-has occurred within
the weeks following this results announcement, was as hoped and expected” once the market

had assimilated the information, in particular in the context of the roadshow.

266. However, in testimony, he acknowledged that he was wrong to ascribe 27 March 2013
as the date of the announcement of those interim results. In fact, the announcement was made
on 25 February 2013.%2 Also, he acknowledged in cross-examination by Mr. Scott that in the
trading days in late February and early March 2013, immediately after the announcement of
those results, the market in trading in Magic shares had not reacted, albeit that he observed of
the market that “It sometimes doesn’t react right away.”3%
267.  Of the issue of the preservation of confidentiality, Mr. Dar Chen said:3*
“...after L’Oréal approached us... we continue to monitor the stock price as well as the
news out there in the market. We were sensitive to any potential leak, but we didn’t see

it.”

268. However, as is noted in the SFC’s Guidelines, “unexplained changes to the share price

of the corporation’s securities... may indicate the confidentiality has been lost.””3%
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The market price of Magic shares

1 March to 26 April 2013

269. On 1 March 2013, the closing price of Magic shares was $3.02, whereas on Friday, 12
April 2013 it was $3.20. Then, Magic shares closed at $3.30 and $3.66 on Monday 15 April
and Tuesday, 16 April 2013 respectively. The respective rises in the share price on each of
those days was 3.12% and 10.91%. Also, the volume of shares traded on each day increased
sharply to about 6.2 million and 9.6 million respectively. Those price rises occurred against a
drop in the Hang Seng Index from 22,089.05 on 12 April 2013 to 21,672.03 on 16 April 2013.
The rise in the closing price of Magic shares from 12 April to 26 April 2013 was from $3.20
to $4.00, namely $0.80 or 25%.

26 April to 8 May 2013

270. On Friday, 26 April 2013 the closing price of Magic shares was $4.00, whereas its
closing price on Wednesday, 8 May 2013 was $4.85. The closing price on Tuesday and
Wednesday, 7 and 8 May 2013, namely $4.52 and $4.85 respectively, was 4.15% and 7.3%
higher respectively than the previous trading day. Over those seven trading days Magic shares
had risen a total of 21.25%. The Hang Seng Index had risen over the same period from
22,547.71 to 23,244.35, a gain of 3.089%.%%

9 May to 25 July 2013

271. Having closed at $4.85 on 8 May 2013, Magic shares traded within a range of closing
prices with a low of $4.50 on 6 June, until closing on 25 July 2013 at a high of $5.25. Then, on
26 July 2013, Magic’s shares closed at $4.60, a fall of 12.38% from the previous closing price.

The meeting on 27 April 2013

272.  Asnoted earlier, Mr. Karl Lung testified, the tentative offer price of not less than $5.50
per Magic share, stipulated at the meeting on 27 April 2013, represented a premium, at the
lowest possible price, over the closing price of Magic shares on 26 April 2013 of 37.5%.37
Having noted that the closing price of Magic shares on 7 May 2013 was $4.52, Mr. Lung said

that represented a premium over the $5.50 offer price of only 21.6%.% Of that he said, from
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that date “... while the knowledge of L’Oréal is likely to acquire Magic might still have a

positive impact on the share price, the magnitude might not reach a material level.”3®

273. Having noted that the closing price on 8 May 2013 was $4.85 and having said that was
the price around which Magic shares traded until 26 July 2013, Mr. Lung observed that the
“proposed minimum price of the acquisition was less than 20% above the closing price”. Given
that there was a risk that the acquisition might not proceed, it was his opinion that knowledge
of inside information “might no longer have a material impact on the price of Magic shares.”3%
Mr. Witts shared that opinion.3t So, the likely material impact on the price of trading in Magic
shares of the inside information of the discussions that had taken place between the parties on
27 April 2013 remained such, in the first place, only until 7 May 2013, although as noted earlier
because of the lower closing price of trading in Magic shares on subsequent days it regained
the quality on 13 May, 3, 6 and 7 June 2013.

Possible explanations for the rise in Magic’s share price: the preservation of confidential
information
274.  Although the issue of the preservation of the confidentiality of inside information with
which the Tribunal is concerned is only that arising from the meeting on 27 April 2013, to give
context to that issue, it is relevant to have regard to the evidence of the rise in the price and
traded volume of Magic shares throughout April and early May 2013 and the various
explanations advanced for those rises. In short, that evidence concerned:
e anon-deal roadshow conducted by Magic in New York between 10 to 12 April
o tzr?r%ejenquiries made of Magic, specifically as to whether or not they were to
be acquired by L’Oréal and evidenced by emails, dated 17 and 18 April 2013;

e the fact of the rise in Magic’s share price; and
o the effect of the research reports of analysts on Magic.

The roadshow

275.  On and between 10 and 12 April 2013, Mr. Stephen Tang, Mr. Chris Cheng and Mr.
Mike Liu conducted a non-deal roadshow in New York with market participants on behalf of
Magic. In an email, sent at 21:54 on 17 April 2013, to Ms. Teresa Ma and Mr. Jean Christophe

309 Expert Evidence Bundle; page 13, paragraph 58.
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Vallat, copied to Mr. Evrard, Mr. Leo Liu had asserted beneath the subject ‘“TR: Press research

for leakage’, what Mr. Stephen Tang had told him of the roadshow: 3%

276.

2717.

“So far, no contact from the regulator, and when re-emphasising confidentiality,
Stephen made to understand that so far Martha did a great job in terms of confidentiality.
However, Stephen is getting more and more embarrassed by the questions he is being
asked:

*1 Martha regional sales director mentioned that one of Martha’s supplier asked
Stephen if Lara (naming Lara) was going to acquire Martha.

Stephen replied “no”

*during the road show, a US fund manager asked Stephen during a lunch if Lara
(naming Lara) was going to acquire Martha, as he heard a senior official from Lara
saying that Lara wants to make acquisition in China

Again, Stephen replied “no”

Through this message, Stephen:
-emphasises Martha is making great efforts on confidentiality and does not want our
side to have any doubts of, i.e. if there is any leak, it would not come from Martha side

-is not surprised the stock reacts after the road show to the US. Stephen means that as
discussions have been going on for 18 months, the stock price could have increased
before; so the recent increase is clearly connected to their road show in the US

-not unusual for a mid-cap like Martha to have price variations given the daily low
volumes.”

Of the circumstances that led to their telephone conversation, Mr. Leo Liu explained:3

“There was a team of mine who monitored the share price movements of Magic... if
there were significant movement of the Magic price, they would report in an email that
there were significant share price movements...

we would report to L’Oréal as well as to Teresa Ma, who was the legal counsel to
L’Oréal.

If the client considered it was necessary for us to enquire about it, then it would be me
who would do the enquiry...l would approach Magic... seeking the reason why, then
afterwards | would tell L’Oréal what the Magic client told me.”

Emails earlier on 17 April 2013, first within BNP Paribas and then between BNP

Paribas and L’Oreéal/Linklaters, bearing the same subject heading, evidence research by BNP

Paribas of material that might explain what was described in the email to L’Oréal/Linklaters
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as, “a shift in trading pattern in the market over the past three days (price increased by 10%
yesterday and volume is higher than average)”. Mr. Leo Liu was asked to raise the matter with

Mr. Stephen Tang and to enquire what he thought was the reason for the trading pattern.3#

278. Mr. Leo Liu said that it was likely that the conversation with Mr. Stephen Tang had
taken place on the same day on which he had sent the email in the evening.?** He agreed that
two of the concerns were confidentiality and leakage. Mr. Leo Liu testified in terms that Mr.
Stephen Tang had told him about the enquiry in relation to the sales director of Magic.3*¢ It
was not suggested to Mr. Leo Liu that Mr. Stephen Tang had not reported those matters to him.

Counsel was given a specific opportunity to do so.3"

279. However, in cross-examination by Mr. Scott, Mr. Stephen Tang said repeatedly that he
had not told Mr. Leo Liu that a regional sales director of Magic had told him that one of Magic’s
suppliers had asked if L’Oréal was going to acquire Magic.*® Having agreed that, if he had
been asked a question by a US fund manager during the roadshow about the proposed
acquisition by L’Oréal of Magic it would have left a “deep impression”, Mr. Stephen Tang said
that no such question was asked of him by a US fund manager.?*® On the other hand, Mr.
Stephen Tang agreed in his testimony that Mr. Leo Liu had telephoned him on 17 April 2013
and raised the question of the recent rise in the price of Magic shares3?. Mr. Stephen Tang said
“...in that two days, the changes were radical.”??* They discussed the confidentiality of price
sensitive information.3? He told Mr. Leo Liu that the price rise was connected to the
roadshow.3# Also, he agreed that he had made the observation, as recorded in the email, that it

was not unusual for a mid-cap to have price variations given low trading volume.3*

280. For his part, Mr. She testified that Mr. Stephen Tang told him nothing about the
roadshow: in particular, nothing about the interest of investors in Magic shares; that a US fund
manager had asked him if L’Oréal was going to acquire Magic; that a supplier of Magic had

asked a sales director of Magic the same question. Although Mr. Mike Liu had been on the
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road show he did not pass on any of that information.®?> Mr. Luo said that Mr. Stephen Tang

had not told him of the conversations that he had during the roadshow in New York.3?¢

CSV Capital Partners: 18 April 2013
281. Inanemail to Mr. Chris Cheng, dated 18 April 2013, Kevin Xu of CSV Capital Partners

said:3

“We heard some information that L’OREAL maybe would acquire Magic Holdings,
was that true? And will you really consider being acquired by some big companies?
Btw, Magic’s stock price increased about 15% within two days (4.15-4.16), was there
any news?”

282. Mr. Chris Cheng said that he forwarded the email to Mr. Stephen Tang®?® and then

telephoned him.3 He replied to Kevin Xu’s email within several hours of the enquiry:3*°
“L’OREAL acquire Magic is just a rumours and | think the increase in stock price
mainly due to our NDR in New York last Wednesday and Thursday.”

He could not recall the sequence of forwarding the email and having a telephone conversation

with Mr. Stephen Tang.®! The latter had said to him *...there have always been this kind of

rumours.”332

283. In his witness statement, Mr. Stephen Tang said that he had been copied in Mr. Chris
Cheng’s email in reply to Mr. Kevin Xu.3? Mr. Chris Cheng had not discussed the matter with
him before responding to Mr. Kevin Xu.%* Then, several hours later Mr. Stephen Tang
forwarded the email to Mr. Leo Liu saying, “Please see the rumours from the market for your
reference.”*® In a telephone call to Mr. Leo Liu, made after he had forwarded Kevin Xu’s email
to him, Mr. Stephen Tang said that Mr. Leo Liu confirmed that he was not aware of disclosure
of the discussions between L’Oréal and the founders other than on a “need-to-know basis”.3%

On 19 April 2013, Mr. Stephen Tang forwarded the reply that he had received by email from
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Mr. Leo Liu that day to Mr. Chris Cheng, Mr. Mike Liu and Mr. She.® In his reply, having
said “...market rumours will goes around”, Mr. Leo Liu had suggested a response to any future
enquiry:
“We believe that the increase in stock price/volume is attributed to the roadshow which
took place in New York around 10 April. Our Board is not in discussions and has not
been approached in relation to the acquisition of the Company’s shares by Lara.”
The genesis of that text was an email, dated 19 April 2013, from Jaimie Cheung of Linklaters
to Muriel Petit of BNP Paribas and to Mr. Evrard and others at L’Oréal. 3

284. In a statement to the SFC, dated 17 June 2014, Mr. Stephen Tang said that in response
to learning of Kevin Xu’s enquiry, he had contacted Mr. She and Mr. Luo, both of whom had
confirmed that they had kept confidential and not disclosed to any third party the fact of

communications between the founders and L’Oréal.3%

285. In the result, Mr. Stephen Tang said in answer to Mr. Scott in cross-examination, “I
don’t agree with you on the issue that there was a leakage of price sensitive information.” 34
Further, in answer to the suggestion that he must have been aware that confidentiality had not

been preserved in the period March to 2 August 2013, he said:3*

“l had confirmed with L’Oréal and BNP that we have been able to keep the matter

confidential.”
286. In a record of interview, conducted of him by Ms. Wong Mei Mei on 23 June 2014,
Mr. She said of the CSV Capital Partners’ email, dated 18 April 2013, “now | can see that on
19 April... Stephen definitely sent a copy of the email to me.”3*> However, he added that “I,
in fact, didn’t read too many emails.” Also, he said that “Stephen phoned to confirm with us at
that time that ... secrecy matter.” He testified “...he sent it to me, but then I did not see it, and
then | was not paying attention to it ... When Stephen forwarded the email to me, | did not read
it, because usually I would not read these emails.”** Mr. She testified that he had responded
to Mr. Tang’s telephone enquiry in late April 2013, as to whether or not he had kept

discussions between L’Oréal and the founders confidential, by saying that, apart from
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discussing the matter with the three founders, Mr. Mike Liu and Mr. Huang , “I had not told
anybody.”3* He did not take any steps to enquire of Mr. Mike Liu or Mr. Huang whether or
not they might be the source of the leak of price-sensitive information.** He did not ask Mr.
Stephen Tang why he had raised the issue with him: “l was not very eager about why his
question was being asked. All | was eager about was that | did not leak confidentiality matters.”
It “did not cross my mind” that he was investigating a leak of price-sensitive information.3*” He
reaffirmed that to be the case, notwithstanding that Mr. Mike Liu had told him on 26 April
2013 that “Magic share price in April was in an increasing trend”.*¢ He did not feel there was

a leakage of price-sensitive information.3

287.  Mr. Luo testified that Mr. Stephen Tang had asked him whether anybody had enquired
of him whether Magic would be acquired. He answered in the negative, “I did not receive an
enquiry from anybody”. He did not enquire of Mr. Stephen Tang why he had asked that
question.®° Although in his witness statement®! he had asserted that “Stephen once mentioned
to me that someone enquired whether Magic would be acquired and asked me whether I
disclosed any communication between L’Oréal and the Founders to any third party”, Mr. Luo
testified “What Stephen said was Stephen asked me whether there was anybody who asked me
about the question.” When it was suggested to him that when he had this conversation with Mr.
Stephen Tang he was aware that confidentiality had not been preserved, Mr. Luo said “I felt
that it had been achieved.” ¥2In the result, he asserted, “No leakage at all, including on the side
of the company, that I never heard of any leakage.”3*

288. Mr. Evrard acknowledged that, if confidentiality about L’Oréal’s proposal to acquire
Magic had not been preserved, L’Oréal would have had to make an announcement about the
proposed acquisition.’** By an email dated 6 May 2013, to which was attached three draft
announcements to be made variously by either L’Oréal or Magic of the proposed acquisition,

L’Oréal was advised by Mr. Geoffrey Tang of Linklaters:3
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“It is unlikely that you will be the party making the leak announcement (if any!), the
primary responsibility for making leak announcement will shift to Martha (and their
counsel) once the Martha Board have been approached.”

289. In that context, Mr. Evrard agreed with the suggestion made to him by Mr. Dawes that
“between March to July 2013, L’Oréal never considered that there was a leak which would

require them to make an announcement of this proposed acquisition?”35

290. Of the assertion by Mr. Leo Liu in his email, dated 17 April 2013, that Mr. Stephen
Tang had told him that at the roadshow a US fund manager had said that “he heard a senior

official from Lara saying that Lara wants to make acquisition in China”, Mr. Evrard said:’

“...obviously, no senior official of L’Oréal said anything about this deal, because |
would say there were only very, very few people involved.”

291. Mr. Evrard went on to say, in the context of communications by L’Oreéal of its global

acquisition strategy: 3

“...when the CEO of L’Oréal is speaking about strategic priorities, and so forth, Asia,
particularly China, was-and still is, by the way-a strategic priority. Therefore, ... it was
not a surprise to me that someone, a supplier, connecting the dots and talking to a
company making a roadshow and presenting itself as very successful, that someone
asked, “Could you be acquired by a larger company like L’Oréal?” But this is, for me,
typically a rumour and not a leak.”

Receipt of L’Oréal’s proposal by Magic: 15 May 2013
292. Of the precautions taken to preserve confidentiality of the L’Oréal proposal received
by Magic on 15 May 2013, Mr. Chris Cheng said:3>®

“...itwas not until 15 May, when | received a letter, did | learn there was such a thing,
and after that date... as far as Hong Kong was concerned, only me would have had this
knowledge. So, at that time we were discussing-discussions about this need-to-know
basis requirement. So, therefore, | was the one who handle all the things. So, on this
acquisition, all matters concerning the acquisition were handled by me. I did not tell
this to anybody among the Hong Kong colleagues. And, according to my understanding,
Stephen did not involve any mainland colleagues in this. So that even when they, these
colleagues, were involved in due diligence, they had no idea what was going on.”

3% Transcript; Day 13, page 36.
357 Transcript; Day 13, page 41.
38 Transcript; Day 13, pages 41-2.
3 Transcript; Day 11, page 13.
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Magic’s board meeting: 24 May 2013

293. Mr. Stephen Tang said that in the telephone conference at the board meeting of 24 May
2013, Ms. Susana Lee of Chiu & Partners had posed the question to the board, “Did you feel
there had been a leak of the information?” He answered: 3%

“...1 confirmed that apart from founders, L’Oréal and BNP, there was no third party
who knew the meetings and also the contents of the discussions between founders and
L’Oréal. Plus, in addition, the meetings between founders and L’Oréal, the meetings
themselves and also the contents of the meetings and the whole course of the meetings,
they were all kept confidential.”
He did not tell her of the enquiry of him during the roadshow of the US fund manager nor of
the enquiry of the regional sales manager by the supplier of Magic of the possible acquisition
by L’Oreal of Magic. He did not do so because that had not happened. As he recalled, he had
told her of the 15% increase in Magic share price and the considerable rise in turnover of shares

on 15/16 April 2013.36!

294. For her part, Ms. Susana Lee, testified that she had participated in the telephone
conference from Nanjing airport, but had no notes. Having alerted the Magic board of directors
that they had to keep a close watch on the movement in Magic’s share price and trading volume
and on rumours circulating in the market, she advised them that they would “have to make an
announcement if there is anything which suggests a leakage of inside information.”3% She did
not ask and she was not told of any rumours in the market or movement in the share price or

trading volume of Magic shares.36?

295.  For his part, Mr. Chris Cheng said that, as he recalled, no information was provided to
the lawyers who participated in the board meeting on 24 May 2013.2% He could not remember
whether or not Mr. Stephen Tang had told the lawyers in the meeting that there had been a
significant increase in Magic share price in April 2013 or of the email enquiry by CSV Capital
Partners on 18 April 2013 of whether or not L’Oréal was to acquire Magic.3®* As he recalled,

no one told the lawyers of the enquiries of whether or not L’Oreal was to acquire Magic made

360 Transcript; Day 6, page 32.

%1 Transcript; Day 6, pages 32-3.

362 Transcript; Day 21, page 81.

363 Transcript; Day 21, pages 78 and 81.
364 Transcript; Day 11, page 38.

365 Transcript; Day 11, pages 40-1.
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of Mr. Stephen Tang during the roadshow or of a supplier of a regional sales director of

Magic. 3%

296. Mr. Dar Chen confirmed that Ms. Susana Lee participated, by telephone, in discussions
with members of the board of directors at the meeting on 24 May 2013 in respect of the issue
of whether or not an announcement ought to be made by Magic of the L’Oreal proposal. He
was sure about that.*” She advised that there was no need to make an announcement. Having
considered that advice, he agreed. He accepted that although the issue was “a very important
matter” there was no record of the advice in the minutes of the board.® Although he had signed

the minutes, he had not noticed that the omission then. 3

297.  Mr. Dar Chen could not remember if there was discussion with Ms. Susana Lee about
movement in the price and volume of trading in Magic shares in the previous few weeks. There
were no discussions of market rumours. 3 He had not seen the email, dated 18 April 2018,
from Mr. Kevin Xu to Mr. Chris Cheng, which posed the question of whether or not L’Oréal
was going to acquire Magic.*™ Similarly, he did not know about a US fund manager or a
supplier of Magic asking the same question. No one at Magic told him of any such rumours
prior to the meeting on 24 May 2013.37

298. Mr. Sun Yan testified that he attended the Magic directors board meeting on 24 May
2013 in person.®® There was a telephone conference with the “female lawyer from the
company’s legal counsel”. He said that he remembered clearly that she spoke in Putonghua.3™
Three main issues were discussed:
“First of all, whether we allow the acquisition; second, whether we allow the due
diligence. But actually, they are not important. The most important thing was the third
one, whether the inside information should be disclosed through announcement. But on

this issue, it was not something that I could make a judgment on within my own abilities,
and on this, professional legal advice had to be sought.”

366 Transcript; Day 11, pages 41-2.

367 Transcript; Day 16, pages 106-7.

368 Transcript; Day 16, pages 114-5.

369 Transcript; Day 16, page 113.

370 Transcript; Day 16, page 108.

371 Transcript; Day 16, page 98.

372 Transcript; Day 16, pages 117-8.

373 Witness Evidence Bundle; page 923, paragraph 14. Transcript; Day 16, page 26.
374 Transcript; Day 16, page 30.
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299. Of the information provided to the lawyer, Mr. Sun said “...she specifically referred to
L’Oréal’s document, saying that this document was (sic) preliminary stage and that it does not
constitute a legal document.”?”> He could not recall whether or not she had been informed about
movements in the price and volume in trading of Magic shares, enquiries or rumours relating
to L’Oreéal’s proposals.®”® Having agreed with Mr. Scott that there was no reference in the
minutes of the meeting, to a consultation with a lawyer during the meeting on the issue of

disclosure 37 Mr. Sun said “But | can tell you that that’s what happened. It is a fact.”3"®

300. Similarly, Mr. Sun agreed that the reply provided by Chiu & Partners to the SFC, dated
30 August 2013, in which a description was given of the meeting of Magic’s board of directors
on 24 May 2013 was inaccurate, in that it had omitted to record the consultation with the female

lawyer as to whether or not an announcement should be made.®”

301. Mr. Thomas Yan Kam Tong testified that he first became aware of the L’Oréal proposal
on receipt of the email, dated 17 May 2013, circulated to Magic’s directors by Mr. Chris
Cheng.3* He attended Magic’s directors board meeting on 24 May 2013 in person.3' A woman
lawyer participated in the discussions by a telephone link. Mr. Chris Cheng had made those
arrangements in advance of the meeting, copying him an email which had been sent to the
lawyer, which contained the telephone dialling code.?? Part of the conversation with the lawyer
concerned disclosure, “the disclosure of the acquisition” to the public.% Mr. Stephen Tang
asked the lawyer questions. When asked what information Mr. Stephen Tang had given the
lawyer, Mr. Yan said “He probably did not do so.”#* He did not recall anything being said to
the lawyer about the rise in the Magic share price the previous month. He agreed that nothing
had been said to the lawyer about rumours circulating in April 2013 that L’Oréal might acquire

Magic. 3

302. Mr. Yan agreed that the minutes of the board meeting, which he had signed, did not

contain any reference to a lawyer’s advice concerning disclosure to the public. He had not

37 Transcript; Day 16, page 35.

376 Transcript; Day 16, pages 35-6.

377 Exhibit Bundle, pages 2646-7.

378 Transcript; Day 16, page 29.

37 Transcript; Day 16, pages 34-5.

380 Witness Evidence Bundle; page 966, paragraph 17. Transcript; Day 17, page 78.
381 Witness Evidence Bundle; page 966, paragraph 18.
382 Transcript; Day 17, page 92.

383 Transcript; Day 17, page 93.

384 Transcript; Day 17, page 95.

385 Transcript; Day 17, page 95.
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noticed that. Of how the omission had occurred, he said the *“discussions on disclosure wasn’t
that much”, adding “...it is possible Chris might have forgotten this point.”3¢ Similarly, he
agreed that there was no mention of discussions with and advice by the lawyer: first, in the
reply given by Chiu & Partners to the SFC, dated 30 August 2013%7; secondly, in his answers
in his record of interview, given in February 20163%; and thirdly in his witness statement, dated
30 January 2019.3% He explained that after making the witness statement he had noticed the

email from Mr. Chris Cheng which provided the lawyer with the dialling code.

303. Professor Yang Rude said that, having been informed in an email from Mr. Chris Cheng
dated 17 May 2013 of the L’Oréal proposal, he had participated by telephone in the meeting of
the directors of Magic held on 24 May 2013.3% He did not ask any of the executive directors
of Magic whether anything had happened that might suggest that confidentiality of the proposal
had not been preserved.** Prior to the board meeting, he was not aware of any rumours
circulating that L’Oréal might purchase Magic. Although he owned Magic shares, he did not
pay any attention, in the period prior to 17 May 2013, of movements in the price and trading
volume in Magic’s shares. His daughter-in-law looked after his shares for him.*? Professor
Yang Rude agreed that the minutes of the meeting contained no reference to any discussion or
advice from a lawyer. It was a long time ago and he could not recall now whether or not a

lawyer was present at the meeting.3%

304. There is no dispute that the minutes of the Magic board meeting on 24 May 20133+
contained no reference whatsoever to advice having been sought from and given by telephone
by Ms. Susana Lee of Chiu & Partners in respect of Magic’s duties of disclosure under the
Ordinance. Of that omission, Mr. Stephen Tang said that “all we did was to file away and sign
on the resolutions.” He had “no recollection” that any written record was made of the advice

that was given.3%

386 Transcript; Day 17, pages 97-9.

387 Transcript; Day 17, page 101.

388 Transcript; Day 17, pages 110-1.

389 Transcript; Day 17, pages 102-3.

3% Witness Evidence Bundle; pages 972-3, paragraph 12.1.
%1 Transcript; Day 14, page 25.

392 Transcript; Day 14, page 27.

3% Transcript; Day 14, page 33.

3% Exhibit Bundle, pages 2646-8.

3% Transcript; Day 6, page 35.
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Insider dealing in Magic shares: the SFC’s investigation
305. Ms. Wong Mei Mei testified, she had received a ‘Direction to Investigate’, dated 6
November 2013, from the Director of Enforcement at the SFC*%, which included a direction to
investigate whether or not insider dealing in Magic shares had occurred “on or about 27 April
2013 to 15 August 2013”. Of the difference between the failure to preserve confidential
information and insider dealing, she said in cross-examination by Mr. Wadham:3*
“So, in order to prove there’s insider dealing, | not only need to prove they trade because
of this piece of information. | have to find evidence to prove that they obtained this

particular information from a person connected with the listed company. So that’s
different.”

Of the results of the investigation she said that there was *“not sufficient evidence.””3%

Expert evidence

306. In his report Mr. Witts identified two significant rallies in Magic’s share price; namely,
first from 15 to 17 April 2013, which was accompanied by higher trading volume; and secondly,
from 26 April to 8 May 2013.3% Of the first significant rally, he said:*®

“l have no hesitation at all in suggesting that the increase in volume and share price
from 15 April 17 April 2013 was mainly the result of orders generated by the roadshow
in the latter part of the previous week. The higher volume and buying strength on the
Tuesday compared to the Monday would most probably have resulted from potential
new investors in America initially holding back because of the comparative lack of
liquidity in what was not a large company. Seeing the considerable increase in the
number of shares traded on the Monday would have removed the possible negative in
the minds of some of these potential shareholders.”

307. Mr. Witts went on to add:4

“I am convinced that the sudden very high turnover and surge in price which began on
15 April was principally the result of the roadshow in New York towards the end of the
previous week.”

308. Of the second significant rally, without seeking to explain it, he simply noted that:*

“Two research reports were issued on Magic on 25 April 2013. BOCOM International
reaffirmed its buy recommendation and increased its target price for the shares to $4.50.
The report comments on the recent share price strength saying it “should be explained

3% Exhibit Bundle, page 566.

397 Transcript; Day 1, page 132.

3% Transcript; Day 1, page 133.

399 Expert Evidence Bundle; pages 905-6, paragraphs 22 and 23.
400 Expert Evidence Bundle; pages 905-6, paragraph 22.

401 Expert Evidence Bundle; pages 910, paragraph 31.

402 Expert Evidence Bundle; pages 906, page 23.
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by its re-rating potential building on the company’s on-track performance and
acquisition story...”. It continued that it was “fond of Magic’s unique and enhanced
market leadership coupled with its profile of being an ideal acquisition target. We
believe there is further upside for this budding facial mask leader in China.”...

Haitong International Research, however whilst mentioning the increase production
facilities which would be brought into operation in mid-2015, recommended Magic
shares only as a “hold” with a target price of $3.84.”

309. However, in his testimony Mr. Witts went on to add:*:

“l agree that the roadshow is unlikely to have been the catalyst for the rally commencing
on 26 April 2013... Research reports on the company were generally good and some
contained opinions that Magic was a very suitable target for acquisition.”
310. Mr. Witts acknowledged in cross-examination that one of the factors to look at in
determining whether or not confidential inside information had been preserved was the rise in

the share price over the relevant period.**

The roadshow: new investors in America

311. In cross-examination by Mr. Scott, Mr. Witts acknowledged that, although he had
studied the material, provided by the SFC during the hearing, in respect of trading on 15 and
16 April 2013, he had been unable to establish the identity or the residence of the investors he
had described in his report as being “new investors in America”. He agreed that his statement
that the higher volume and buying strength on 15 and 16 April “would most probably have
resulted from potential new investors in America” was essentially “speculative”. He could not

point to any empirical evidence. “%

The Magic share price rise: 26 April to 8 May 2013

312. When asked by Mr. Scott of the relevance of his reference to the two research reports,
dated 25 April 2013, in the context of his consideration of the share price rise in the period 26
April to 8 May 2013, Mr. Witts said:*®

“I was just desperately looking for some catalyst in the public domain to explain the
admittedly rapid increase in the share price.”

403 Expert Evidence Bundle; page 910, paragraph 31.
404 Transcript; Day 19, page 120.

405 Transcript; Day 19, pages 122-4.

406 Transcript; Day 19, page 125.
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313. Subsequently, the following interchange ensued between the Chairman and
Mr. Witts: 47

“CHAIRMAN: to what extent, if at all, do these two analysts’ reports assist in
explaining the 25% rise in the period that you identified, 26 April to 8 May 2013?

A. The BOCOM one did-...they’ve always been positive on Magic, | have to say, and
I think one of the first to mention it as a potential acquisition story. They do increase
the target price to 4.50. But trying to extend that to say that is why the share price
went up 25% in a couple of weeks is-1’m not saying that. 1 don’t think anybody
could say that.”

Mr. Karl Lung
The roadshow
314.  Of the possible effect of the Magic roadshow in New York on and between 10 to 12
April 2013 on the price of Magic shares, Mr. Lung said in his first report:+®
“...given the time of the price surge that started just a few days after the road show, this

is consistent with the roadshow which could be a factor that contributed to the strong
price surge that started at around April 16, 2013.”

He went on to observe:4®

“As trading in Magic was not very active between March 1, 2013 and April 15, 2013,
with average daily turnover of just about $5.9 mn, buying interest caused by the road
show and/or the leakage could have a noticeable impact on the share price of Magic.”

315. Inasupplementary report, Mr. Lung said:°

“I remain of the view that leakage was likely a contributing factor to the surge in share
price of Magic which started from mid-April 2013... | accept that other factors, such
as the road show, research inspired rumours etc could also be contributing factors, but
those other factors and the leakage of information relating to a possible acquisition of
Magic by L’Oréal were not mutually exclusive.”

316. Of the possible effect of the roadshow on the share price of Magic, Mr. Lung went on
to say: 41
“...the New York road show was likely to bring a positive impact on the share price of

Magic. But... one could still not rule out the possibility of other factors which might
have contributed to the rise of Magic’s share price during the material time. In particular,

407 Transcript; Day 19, page 129.

408 Expert Evidence Bundle; page 10, paragraph 43.
409 Expert Evidence Bundle; page 11, paragraph 47.
410 Expert Evidence Bundle; page 840, paragraph 48.
411 Expert Evidence Bundle; page 841, paragraph 51.

99



it was very unusual for a road show to have such a large impact on the share price.
There should be other factors which contributed to and multiplied the impact.”
317. Incross-examination by Mr. Dawes, Mr. Lung said that such an effect was “quite rare”.
He said that he was referring to the share price rise from the closing price on 15 April of $3.30
and the closing price on 30 April 2013 of $4.19. However, he agreed that he was not precluding

that effect because he had no information about who traded and why they did so.*?

Magic’s share price: volatility

318. Having said that whilst Magic’s share price was volatile after its listing on 24

September 2010 up until around December 2011, Mr. Lung said: 3
“After that and up until mid-April, 2013, Magic’s share price remained mostly steady
at around the $3.00 level with only occasional fluctuations. Share price then rose and
started to surge strongly. The rally since mid-April 2013 was an obvious deviation from
the norm in that the share price was pushed up to and maintained at a level which had
not been seen for more than two years, and was close to its historic high back in late
2010.”

It is to be noted that the range of the closing price of Magic shares in the year 2012 was from

$2.35 to $3.55.44

The evidence: reasonable precautions

319. Of the precautions taken to protect the confidentiality of information arising from
meetings between L’Oréal and the three founder shareholders, as noted earlier, Mr. Stephen
Tang testified that the meetings were known only to the founders, Mr. Mike Liu and Mr. Huang.
Not only were the meetings arranged by them, but also all the discussions were kept

confidential.

320.  Of relevance to whether or not those precautions were effective in preserving the
confidentiality of that information, and therefore reasonable precautions, Mr. Stephen Tang
said that daily checks were conducted by colleagues of his at Magic in respect of the price and
volume at which Magic shares traded:*®

“Every day, we have colleagues monitoring the market information on Magic, including

its share price, it’s trading volumes, and also fluctuations of Magic share prices. This
information would be concentrated in the founders. And every day our colleagues will

412 Transcript; Day 19, pages 46-9.

413 Expert Evidence Bundle; pages 842-3, paragraph 58.
414 Expert Evidence Bundle, pages 860-8.

415 Transcript; Day 6, page 16.

416 Transcript; Day 6, pages 16-7.
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prepare reports to me on the market information and then the trading volume of their
shares and also the share price movements, so that if we found there are unusual
situations occurring in the share price and also trading volume or any news, then the
management shareholders, namely me and Chief She and Chief Luo, would have
meetings regularly. Basically, our working relationship is very close and we would
meet every day.

If the founders felt that the information was unusual, we would notify the board of
directors to discuss. And meanwhile, these directors themselves also pay attention to
what is going on, the information on the market. And these directors, if they find
something unusual on the market, they would also inform the founder shareholders.

On legal matters, we would seek the legal opinion and assistance with our permanent
retained legal counsel, Chiu & Partners.”

321. However, Mr. Stephen Tang went on to acknowledge:“”

“...we did not have a procedure manual wherein all these things are written down. But
then such behaviour or such a practice had been carried on as such since the company
had been founded, all along... So, although there were not any written document, but
then the management and the founders, they were well aware of this. Because, as | said,
this was our daily work.”
He went on to agree with the suggestion that there were no “written policies, procedures,
circulars or guidelines” maintained by Magic “such that any potential inside information is

promptly identified and escalated.”*:

Non-disclosure agreement: Baring, Atlantis and Greenwoods
322.  Asnoted earlier, attached to the email Mr. Stephen Tang sent to each of Baring, Atlantis
and Greenwoods on 9 May 2013 was a non-disclosure agreement, which set out the terms on
which the party identified as “Gold” would provide “Confidential Information” to each of the
recipients.*® Of the Confidential Information, which was described as being “information
which is made available (whether before, on or after this letter is agreed) in writing or orally to
you or your advisers by or on behalf of Gold...,”, it was asserted that “some or all” of it may
be “inside information” for the purposes of the Ordinance. Paragraph 2 required that the
recipient:

“2.1 keep the Confidential Information secret and confidential and not disclose any of

it to any person other than your directors or directors, partners or employees of your
advisers;

417 Transcript; Day 6, page 18.
418 Transcript; Day 6, page 49.
419 Exhibit Bundle, pages 3214-20; 2389 and Exhibit 11.
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2.2 procure that the persons under paragraph 2.1 to whom Confidential Information is
made available shall observe the obligations contained in this letter regarding
Confidential Information; and

2.3 inform Gold as soon as reasonably practicable if you become aware that

Confidential Information has been disclosed to an unauthorised third party.”
L’Oréal’s Proposal Letter
323.  In his witness statement*°, Mr. Chris Cheng said that he received an email, sent at 10:13
a.m., from Mr. Stephen Tang on 15 May 20134%, in which the subject was “FW: letter to the
board” and to which was attached the L’Oréal proposal letter, dated 13 May 2013, to the Magic
board of directors.“? In a telephone conversation, which he initiated with Mr. Stephen Tang
after he had received the email, Mr. Stephen Tang had asked him to send the L’Oréal letter to
Chiu & Partners and Magic’s board of directors.?® At 11:00 a.m. that day, he forwarded the
attachments to Mr. Stephen Tang’s email to Ms. Susana Lee, stating simply “FY 17, 4

324.  For her part, Ms. Susana Lee not only confirmed receipt of that email but also testified
of telephone conversation between them that day and of a telephone conference in which she
participated with Mr. Stephen Tang, Mr. Chris Cheng and Mr. Huang on 16 May 2013.4% She
said that having received the L’Oreéal proposal by email from Mr. Chris Cheng, following her
request to be provided with it, after he had told her of its receipt in a telephone conversation he
initiated, they had a second telephone conversation on 15 May 2013. She advised him that there
were implications in respect of the Takeovers Code and Listing Rules and suggested that he
arrange a meeting of Magic’s board of directors as soon as possible.*? At 3:30 p.m. on 16 May
2013 she participated in a telephone conference call with Mr. Stephen Tang, Mr. Chris Cheng
and Mr. Huang. At 2:30 p.m. that afternoon she had sent excerpts from Rules 3.1 to 3.5 of the
Takeovers Code to Mr. Stephen Tang and Mr. Chris Cheng.*" In the telephone conference-call
she advised them that there were possible implications in respect of the Takeovers Code and
also in respect of inside information. Again, she advised that they call a board meeting as soon
as possible. She did not ask any questions, nor was she supplied with any information about

the “preliminary discussions”, referred to in the L’Oréal proposal letter as having been held

420 Witness Evidence Bundle; page 905, paragraph 44.
421 Exhibit Bundle, page 2514.

422 Exhibit Bundle, pages 2452-2513.

423 Transcript; Day 11, page 23.

424 Exhibit 8, pages 2-30.

425 Transcript; Day 21, pages 54-62.

426 Transcript; Day 21, page 56.

427 Exhibit 8, pages 32-7.
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between them and L’Oréal. Nothing was said about a rise in the price at which Magic shares
had traded.*

325.

By an email, dated 17 May 2013, Mr. Chris Cheng forwarded the attachment to all of

the members of the board of directors.** In his email, Mr. Chris Cheng said, inter-alia:*®

326.

“Attached for your perusal the notice and agenda of the meeting to be held at 1:30 p.m.
on 24 May 2013 in relation to the discussion about a letter from a potential investor
indicating (his/her) wish to carry out due diligence on the company and its subsidiaries,
as well as other matters. Also attached Chinese and English versions of the investor’s
letter for all of directors’ reference.”

The L’Oréal proposal letter was marked “Strictly private and confidential”. Under

the heading “Confidentiality”, it stated:**

327.

328.

“We ask that the Company keep the content and existence of this letter, the possible
Offer, our interest in a possible acquisition of the Shares, and our name in connection
with the possible acquisition of the Shares (“Confidential Information’) secret and
confidential and not disclose any such information to any person, save for individuals
who:

e are directors of the Company or directors, partners or employees of the
Company’s professional advisers in respect of our approach in the possible
Offer; and

e need to know the confidential information for the purposes of considering,
evaluating, advising on or furthering the possible Offer.

The Company must ensure that the individuals to whom any Confidential Information
is made available keep it secret and confidential and do not disclose any such
information to any other person.”

The letter went on to add:*
“We trust that you understand the importance of this confidentiality obligation, as any
leakage of such information may seriously harm the prospects of the possible Offer.

Accordingly, we ask that the non-disclosure agreement attached in Schedule 3 be
entered into between us as soon as possible.”

Paragraph 3, of the non-disclosure agreement in Schedule 3, provided:*®

“Scope of obligations

428 Transcript; Day 21, pages 61-2.

429 Exhibit Bundle, pages 2515-20.

430 Exhibit Bundle, pages 2515 and 2578.
431 Exhibit Bundle, page 2519.

432 Exhibit Bundle, page 2520.
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3. Each party shall procure that, in cases where it is a Recipient, its directors, employees,
any member of its Group and any of their respective advisers to whom Confidential
Information is to be made available shall observe the obligations contained in this letter
regarding Confidential Information.”
329. In cross-examination about specific measures identified in paragraph 60 of the SFC’s
Guidelines Mr. Chris Cheng testified that, whilst Magic did restrict access to information to a
limited number of employees on a need-to-know basis**, Magic did not:
e maintain a sensitivity list*s;
e authorise one or officer (s) or an internal committee to be notified of any potential
inside information and to escalate any such information to the attention of the

board*®;
e maintain an audit trail of meetings and discussions concerning the assessment of

inside information*’
330. Mr. Chris Cheng confirmed Mr. Stephen Tang’s evidence about the existence of
monitoring by Magic of movements in the price and volume of trading in Magic shares,*®
adding that if there was any relevant news it would be reported by email to the executive
directors.*® The duties of the staff delegated to perform those functions were in writing, but
since the acquisition of Magic by L’Oréal those documents were kept in Guangzhou and he

was unable to provide them.*°

Mr. She
331. Ofthe precautions taken to preserve confidentiality of the discussions with L’Oréal Mr.

She testified that, amongst the three founders, Mr. Mike Liu and Mr. Huang:

“...emphasis has been repeatedly made that we should keep our confidentiality...
emphasis had been repeated by L’Oréal, also by us, that is Mr. Stephen Tang and lawyer
Huang.”

332.  Whilst Mr. She acknowledged that Mr. Mike Liu had received no training about

obligations under Hong Kong law when dealing with investors#? and had received no written

434Guidelines, paragraph 60 (f). Transcript; Day 11, page 13.
435 |bid, paragraph 60 (c). Transcript; Day 11, pages 9-11.
436 |bid, paragraph 60 (d). Transcript; Day 11, pages 11-2.
437 |bid, paragraph 60 (e). Transcript; Day 11, pages 12-3.
43 Transcript; Day 11, pages 9-10.
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guidelines, policies, circulars or procedures in respect of those obligations, he said of both Mr.
Mike Liu and Mr. Huang:*3
*“...before the two participated in the meeting with L’Oréal, they have been told about
that, the confidentiality of this. And then, later on, they had been repeatedly reminded
of it.”
333.  Although, as noted earlier, Mr. She had testified that Magic had “monitoring of
information” from which he gathered there was no “signs of leakage” of confidential
information of the discussions with L’Oréal from 27 April 2013 onwards, nevertheless he also
testified “I rarely would concern myself with share prices-rarely.”** On the other hand, he
confirmed in testimony** his assertion in his witness statement that, when he returned from
tea-picking, Mr. Mike Liu “once mentioned to me that Magic share price in April was in an

increasing trend.”# That was on 26 April 2013.%7

Mr. Luo

334. In his witness statement, Mr. Luo asserted that on joining Magic all employees “signed
confidentiality agreement to ensure confidential information about Magic would not be
leaked.”*® Mr. Luo testified of the members of staff “all were aware of the company’s
confidentiality code. Because those working under me, all were aware of these confidentiality
things, especially when the work involved formulas, raw materials and suppliers.”* He went
on to say “so, by this confidentiality agreement, by then signing on it, it safeguards all the
matters within the company that should be kept confidential; they would be kept
confidential.”#® However, when asked whether any training was given to members of staff
relating to “price sensitive information”, he said “No formal training, and I’m referring to staff
under me.”st Similarly, he said that there were no documents that informed members of staff

of what to do so became aware that price sensitive information had been leaked.*5
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335.  Of the importance of maintaining confidentiality in respect of the discussions between
on the other hand, L’Oréal and the three founders, Mr. Luo testified:*?

“Stephen would be concerned, very concerned, with this matter. At the same time, he
would remind us from time to time to do a good job in confidentiality.”

He went on to add;+#

“Everybody knew how to keep what should be confidential, confidential.”

336. Of the effectiveness of those precautions, in particular whether confidentiality had not
been preserved, by reference to movements in the price and volume of trading in Magic shares,
Mr. Luo replied in the negative when asked if he paid attention to the “figures themselves” for

price or turnover.” 4%

Mr. Dar Chen

337. Having learned of the fact of the L’Oréal proposal to acquire Magic from Mr. Stephen
Tang at the meeting on 10 May 2013 and having learned of more detail of the proposal on
receipt of the email, dated 17 May 2013, from Mr. Chris Cheng, to which was attached to the
L’Oréal proposal letter, dated 13 May 2013, Mr. Dar Chen said of the issue of the preservation
of confidentiality that, at the meeting of the Magic board of directors on 24 May 2013, Mr.
Stephen Tang “emphasised, he stressed the importance of confidentiality to everybody, and in

fact in every discussion subsequent (ly), he would repeat that emphasis.”*

Mr. Sun Yan

338. Mr. Sun Yan said that he had first learned of the L’Oréal proposal when he received
the email and its attachments**” sent to all Magic directors by Mr. Chris Cheng on 17 May
2013.%8 He testified that at that time he was aware of the provisions of section 307B (1) of the
Ordinance, in particular the obligation of disclosure of inside information to the public as soon
as reasonably practicable after it had come to the knowledge of a corporation.*® Mr. Sun
testified that, although there was nothing in the Notice, that a board meeting was to be convened

on 24 May 2013, about there being a discussion about disclosure, nevertheless he had noted
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that Schedule 3 of the attachment to the L’Oréal proposal addressed a “confidentiality
requirement”, in consequence of which he believed that the board meeting “...would have had

to touch on these disclosure matters.”#° He explained:“

*“...as far as commercial behaviours are concerned, for big companies, it is quite normal
for them to have and to observe these confidentiality agreements. But on the other hand,
as a director, one of his responsibilities is to make disclosure on this information. So,
in between the two... there is significant conflict here.”
Mr. Yan Kam Tong
339. Mr. Yan Kam Tong acknowledged that he was aware that, as an officer of Magic, he
had a responsibility to ensure Magic had a reasonable system for comply with the rules for
disclosure of inside information.*? He testified that, although he did not monitor Magic’s share
price and volume movements in the period from 17 May 2013, when he was informed of the
L’Oréal proposal, up and until the Magic board of directors meeting on 24 May 2013,
nevertheless he had noticed that:*
“...there were a percentage of rises. That is starting from the period prior, previous
month up to May.”
340. In his record of interview, he acknowledged that he was aware of the rise in the price
and volume at which Magic traded in mid-April 2013, “I saw that it shot up a lot... during that
period of time.”.** In explaining why it was that he had not made any enquiries as to why the

share price had risen in that way, Mr. Yan said:*
“l expected Chris would be monitoring the share price.”
Later, he added *“...should there be any unusual trading, then Chris would inform the

directors.” 46

341. However, Mr. Yan said that Mr. Chris Cheng had not informed the Magic directors
prior to 17 May 2013 of any unusual movement in the company share price. No representative
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of Magic had told him of any rumours that had been circulating about L’Oréal acquiring

Magic.*’

Dr. Fong Chi Wah

342. In cross-examination by Mr. Dawes, Dr. Fong agreed that he had been asked by the
SFC to express an opinion as to the “reasonable measures” which should have been taken by
Magic to ensure that proper safeguards existed to prevent a breach of disclosure requirements
by Magic, contrary to section 307G of the Ordinance. He had not been asked to express an
opinion whether Magic had taken “reasonable precautions for preserving the confidentiality of
the information”, as required by section 307D(2)(a) of the Ordinance.*® He agreed with the
suggestion of Mr. Dawes that paragraph 65 of the SFC’s Guidelines*® contained two key
elements, namely that the company will have to ensure: first, that knowledge of inside
information is restricted to those who need to have access to; and secondly, that the recipient
of the information are aware that the information is confidential and recognise their obligation
to maintain the information confidential.*’® After observing that paragraph 60 required the
establishment of a system and provided examples of “reasonable measures” relevant to section
307G, nevertheless Dr. Fong accepted the suggestion of Mr. Dawes that “if every recipient of
the information is aware of the two key elements... the requirements under section 307D (2)(a),

in so far as reasonable precautions are concerned, are satisfied.”*

343. Inre-examination, Dr. Fong said that he was not aware of the existence of any document
which had asked directors of Magic to familiarise themselves with paragraph 65 of the
Guidelines. *2 Further, Dr. Fong expressed the opinion“? that some of the examples of

474 were relevant to the

“reasonable measures” identified in paragraph 60 of the Guidelines
requirement to take “reasonable precautions for preserving the confidentiality of the

information” provided for by section 307D(2)(a) of the Ordinance, including to:

(a) Establish controls for monitoring business and corporate development and events

so that any potential inside information is promptly identified and escalated.
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(b) Maintain and regularly review of a sensitivity list identifying factors or

developments which are likely to give rise to the emergence of inside information.

(c) Authorize one or officer (s) or an internal committee to be notified of any potential
inside information and to escalate any such information to the attention of the board.

(d) Maintain an audit trail of meetings and discussions concerning the assessment of

inside information.

(e) Restrict access to inside information to a limited number of employees on a need-
to-know basis. Ensure employees who are in possession of inside information are

fully conversant with their obligations to preserve the confidentiality

(F) Ensure appropriate confidentiality agreements are in place when the corporation

enters into significant negotiations.

(g) Provide regular training to relevant employees to help them understand the
corporation’s policies and procedures as well as their relevant disclosure duties and

obligations.

(h) Document the disclosure policies and procedures of the corporation in writing and

keep the documentation up to date.

344. In response to the SFC’s demand of Magic, dated 29 January 2016, that it produce,
inter-alia, “any written policies, procedures, circulars, guidelines or training materials” in
respect, in effect, of the matters identified in paragraph 60(a) of the Guidelines and those in
respect of the matters identified in paragraph 60(f) of the Guidelines, in a letter dated 14 June
2016, Linklaters stated that, other than in respect of some training material in respect of matters
identified in paragraph 60(a), “Magic has not been able to locate any other relevant records
which are responsive”, in effect, to the matters identified in paragraphs 60(a) and (f) of the

Guidelines.*™

Discussion

(i) Was the confidentiality of the inside information preserved?

345.  With respect, Mr. Witts was correct to identify two separate periods in which there were
significant rallies or surges in Magic’s share price: first, on 15 and 16 April and then secondly,
in the period 26 April to 8 May 2013. Monday, 15 April 2013 was the first, or perhaps the

475 Exhibit Bundle, pages 1055-8.
476 Exhibit Bundle, pages 1075-8.
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second trading day in Hong Kong after the completion of the New York roadshow the previous
week. Mr. Leo Liu noted in his email to L’Oréal, dated 17 April 2013 that Mr. Stephen Tang
had reported a positive reaction to the roadshow, in particular that “institutional investors are

interested.” 47

346. Mindful of the fact that Mr. Leo Liu’s email, dated 17 April 2013, was
contemporaneous with the conversation that he said he had with Mr. Stephen Tang, in which
“feedback” was provided about Magic’s New York roadshow, and having regard to all the
evidence, in particular the fact that Mr. Stephen Tang accepted the accuracy of other parts of
the email, we accept Mr. Leo Liu’s evidence that Mr. Stephen Tang told him of the two
enquiries set out in the email. Those enquiries, in common with the email, dated 18 April 2013,
from CSV Capital Partners, mentioned L’Oréal by name in the context of an acquisition of
Magic. It is surprising, given that the email was in the possession of the SFC in December 2013,
that no attempt was made to contact Kevin Xu at CSV Capital Partners, whose email address
was disclosed in the email, to enquire of him the nature of the information that had led him to
ask Mr. Chris Cheng if L’Oréal was going to acquire Magic. Nevertheless, the fact remains
that, although some of the analysts’ reports on Magic expressed the view that Magic might be
an acquisition target for an international brand and, although there was a reference in some
reports to P&G, none of them referred to L’Oréal by name. In face of Mr. Stephen Tang’s
assertions that there were such reports, in which L’Oréal was named as a potential acquirer of
Magic, when asked by Mr. Scott to produce any such report, Mr. Stephen Tang was unable to

do so.4%®

347. In the period 1 March to 12 April 2013, the closing price of Magic shares moved
between closing at $3.03, a closing high of $3.28, to close on 12 April 2013 at $3.20. Then, in
greatly increased volume of trading, Magic shares closed on 16 April 2013 at $3.66. In all the
circumstances, in particular the proximity in time to the roadshow and the sharp rise in Magic’s
share price, mindful of the evidence of both Mr. Witts and Mr. Lung, we accept that a likely
contributing factor to that rise in the price and volume of trading activity was a positive reaction
to the roadshow by investors. Although we found that inside information did not come into
existence until the meeting between the parties on 27 April 2013, the three very specific

enquiries referred to earlier, in which L’Oréal was named specifically, indicate that it is likely

477 Expert Evidence Bundle, page 629.
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that there was a leakage of information, at least about the interest of L’Oréal to acquire Magic
which had progressed to discussions between the parties. It is to be remembered that the video

conference, in which Mr. Stephen Tang was a participant, had occurred on 15 April 2013.

348. Similarly, we accept Mr. Witts’s evidence that “the roadshow was unlikely to have been
the catalyst for the rally commencing on 26 April 2013.” Furthermore, we note his disarming
candour in testimony in accepting that his reference in his report to two research analyst reports
published on 25 April 2013 by BOCOM International and Haitong International Research*™®
was the result of “desperately looking for some catalyst in the public domain to explain the
admittedly rapid increase in the share price.” Given that the target price identified in the
Haitong report of $3.84 was less than Magic’s share closing price on 25 April 2013 of $3.88,
the report was of no assistance whatever in explaining the subsequent sharp Magic share price
rise. Having observed that the target price identified in the BOCOM report was $4.50, Mr.
Witts was realistic in conceding that, although the target price stipulated was $4.50,
nevertheless “...trying to extend that to say that is why the share price went up 25% in a couple

of weeks is—I’m not saying that. | don’t think anybody could say that.”

349. We are satisfied that the publication of Magic’s interim results on 25 February 2013
played no part in the rally in the price of Magic shares commencing on 26 April 2013. Having
been taken to the information“® of the closing price of Magic shares in the several days
following the publication of those interim results, in which the price of Magic shares had either
dropped or remained flat, Mr. Witts agreed with the suggestion made by Mr. Scott that there
was no correlation/influence on Magic’s share price in that period.** Having said that the
interim results would have had the effect of bringing Magic to the attention of some fund
managers for the first time, nevertheless he said “But to link the interim figures with the April

rise is too extended.” 42

Magic as an acquisition target

350. As Mr. Witts noted, the BOCOM report referred to Magic’s “acquisition story” and
asserted that Magic had a “profile of being an ideal acquisition target”. However, as Mr. Witts
noted in his report,* BOCOM had expressed the same opinion in a report, dated 18 October
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2012, namely “...Magic could be appealing to some global skincare player(s) who intend to
penetrate China’s mass market with broadened product offerings and price ranges”.*® Similarly,
it did so in a report, dated 26 February 2013, *...moreover, we reiterated that Magic could be
an ideal acquisition target to some global skincare players eyeing China’s mass market.”* The
BOCOM report dated 25 April 2013 added nothing new to the speculative opinion that
BOCOM published nine months earlier. Indeed, a report on Magic published by Guosen
Securities (HK) on 10 May 2012 indulged in similar speculation, “Foreign giants are relatively
more advantageous in terms of resources and funds; therefore, cannot rule out the possibility

of it being acquired by large conglomerates such as P&G in future.”#%

The absence of evidence of insider dealing

351. Clearly, Mr. Wadham’s complaint is valid that the SFC ought to have disclosed to the
Specified Persons as unused material the results of their investigations into whether or not
insider dealing had occurred in the shares of Magic. Fortunately, the issue arose at the very
commencement of the hearing and the material was disclosed by the SFC with expedition. The
Tribunal and the parties were provided with data identifying those entities trading in Magic
shares, but it appears that only two of those traders were interviewed by the SFC and they

provided explanations, accepted by the SFC, for their trading.

352.  Whilst the absence of any evidence of insider dealing, in particular on the trading days
immediately following the meeting of 27 April 2013, is relevant generally, we accept the
submission of Mr. Scott that “the absence of insider dealing and the loss of confidentiality are

not mutually exclusive”.

353. We are satisfied that the significant rise in Magic’s share price from its close of $4.00
on Friday 26 April to its close of $4.85 on 8 May 2013 was “unexplained”.*” Furthermore, it
was material and there was no plausible explanation, other than that the confidentiality of the
inside information had not been preserved. In that period of time, the meeting and the
agreement between the parties had taken place on Saturday, 27 April 2013 and inside
information had come into existence. Early in the following working week, Mr. Stephen Tang
made contact with the three institutional investors to arrange separate meetings with each of
them and Mr. Stephen Tang, Mr. She and Mr. Luo. At Mr. Stephen Tang’s request, Mr. Chris
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Cheng became involved in making those arrangements, having been told that Mr. She and Mr.
Luo “wanted to have an update of the status of the company”. That explanation had been given
to Mr. Chris Cheng in face of his enquiry, which he made because Mr. Stephen Tang would
rarely ask Mr. She and Mr. Luo “to come to meet”. As a result of which, he said “I felt strange
about why they would make such a big deal to come to meet.”#% In arranging the meeting with
Ms. Liu Yang of Atlantis, Mr. Chris Cheng had informed Ms. Liu Yang’s assistant of the
proposed attendees and what he had been told was the purpose of the meeting.

Conclusion
354. Inall the circumstances, we are satisfied to the appropriate standard that confidentiality

of that inside information was not preserved.

(i) Did Magic take reasonable precautions to preserve the confidentiality of the inside
information?

355. In light of our finding that inside information came into being at the meeting between
the parties on 27 April 2013 but, because the price at which Magic shares was trading in the
market was at an insufficient discount to the minimum tentative offer price of $5.50, for the
first time ceased to have that quality at the close of trading on 7 May 2013, that period is of
primary relevance to a consideration of whether or not Magic had taken reasonable precautions
for preserving the confidentiality of that information, as required by section 307D(2)(a) of the
Ordinance. Nevertheless, in that consideration we are satisfied that it is highly relevant to have
regard to events before that period of time. As noted earlier, given that on 13 May, 3, 6 and 7
June 2013 Magic shares traded at a sufficient discount to the tentative offer price that period

of time is also relevant to our considerations.

356. As noted earlier, Paragraph 60 of the SFC’s Guidelines stipulates multiple examples of
measures which should be considered when establishing systems and procedures to comply
with the requirement that officers of corporations must take all reasonable measures from time
to time to ensure that proper safeguards exist to prevent a breach of a disclosure requirement.
We readily accept the caveat entered in paragraph 60 that the examples of such measures are
not to be taken as *“a definitive or exhaustive list” and that “the absence of some of the

examples... would not be conclusive” in determining whether there was a breach of section
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307G(1) or section 307 G(2)(b) of the Ordinance. Regard is to be had to the “specific

circumstances”.

357.  Withrespect to Mr. Dawes, the reliance he placed on the acceptance he finally extracted
from Dr. Fong in cross-examination that, if every recipient of the information is aware that
knowledge of inside information is restricted to those who need to have access to it and that
the recipients are aware that the information is confidential and recognise their obligation to
maintain confidentiality, without more, satisfies the requirement that a corporation has taken
reasonable precautions to preserve confidentiality and satisfied to section 307D(2)(a) of the
Ordinance is misplaced. Even Dr. Fong made that clear in re-examination, when he identified
various measures stipulated in paragraph 60 of the Guidelines as being relevant to a
consideration of whether or not a corporation, in particular Magic, had taken reasonable
precautions to preserve the confidentiality of the information. As Mr. Scott pointed out in his
written closing submissions, in their evidence both Mr. Nicholas Allen and Mr. David Norman
provided general support for Dr. Fong’s position. Having been referred to the SFC’s Guidelines
and the Guidance Note of the Chamber of Hong Kong Listed Companies,**® Mr. Allen testified
“...both documents give examples of reasonable measures that might be taken” by listed
companies for the preservation of confidentiality of inside information.*® He added, “...what
you might choose from that suite of options is going to depend on the nature of the business
and the nature of the transaction you’re dealing with.” For his part, Mr. David Norman agreed
with the suggestion that the measures identified in the Guidance Note were reasonable
measures that a listed company could take to preserve confidentiality of inside information.*
We accept that what are reasonable precautions will depend on the specific circumstances of

the corporation.

Appropriate confidentiality agreements in significant negotiations: paragraph 60 (g)

358. There is no dispute that appropriate non-disclosure confidentiality agreements were
secured by Mr. Stephen Tang from Atlantis, Greenwoods and Baring on 9 and 10 May 2013,
prior to them being informed by Mr. Stephen Tang of the fact of the L’Oréal proposal. Those
agreements were with L’Oréal and the respective institutional investor and were drafted for
L’Oréal by Linklaters. They were secured by Mr. Stephen Tang at the behest of L’Oreal. Earlier,

L’Oréal had secured non-disclosure agreements with Mr. Stephen Tang, Mr. She and Mr. Luo,
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on 21 February 2013, prior to the discussions of March and April 2013. That fact was adverted
to in the letter from L’Oréal to Mr. Stephen Tang, dated 6 May 2013, in which he was reminded
of the importance of maintaining “confidentiality of the contents of this letter” and of the
requirement “to observe the provisions of the relevant non-disclosure agreement entered
between each of yourselves and L’Oréal S.A. on 21 February 2013.742 Similarly, L’Oréal’s
proposal letter to Magic, dated 13 May 2013, asked Magic to enter into a non-disclosure
agreement, which was attached to the letter as Schedule 3.#% In L’Oréal’s letters to Magic,
dated 26 July** and 31 July 2013,%* in which L’Oréal identified an “Offer price” per share of
$6.00 and $6.30 respectively, reference was made to a confidentiality agreement between
L’Oréal and Magic dated 7 June 2013, it being asserted that the information in the letters was

subject to the terms of that agreement. No such agreement has been provided to the Tribunal.

Magic’s employees: confidentiality

359.  Although Mr. Luo testified that on the commencement of their employment all
employees of Magic signed confidentiality agreements, none has been provided to the Tribunal.
For his part, Dr. Fong testified that he had not seen any “employee confidential agreement.”%
In any event, even if such general employee confidentiality agreements existed, as Mr. Luo
acknowledged, there were no documented guidelines or circulars to assist an employee in

addressing his obligations in the context of preserving confidential price-sensitive information.

Restricted access to inside information: paragraph 60 (f)

360. Mr. Tang, Mr. She and Mr. Luo were all consistent in their evidence that access to the
information of the discussions with L’Oréal was restricted to themselves, together with Mr.
Mike Liu and Mr. Huang. Of whom had been told of the discussions with L’Oréal, Mr. She
said in his record of interview “...insofar as we were concerned, actually it is just the four of
us who actually knew about this matter, | mean about the contact with L’Oréal. It is just the

four of us... Then it’s the lawyer.”*" Clearly, the reference to the lawyer was to Mr. Huang.
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Establish controls, so that any potential inside information is promptly identified and escalated:
paragraph 60 (a)

Document the disclosure policies and procedures of the corporation in writing: paragraph 60
(n)

361. Magic had no formal written disclosure policies and procedures.*® In addressing the
subject of reporting on price sensitive information in their witness statements, Mr. Stephen
Tang, Mr. She and Mr. Luo identified no specific, detailed policies and procedures that had
been established within Magic and gave no examples of occasions prior to April and May 2013
of the assessment and escalation of potential inside information. For his part, Mr. She merely
asserted that “...whenever Magic encountered compliance issues (including what constituted
price sensitive information and whether such information required disclosure), Stephen, Chris
and Mike were primarily responsible for contacting and consulting with lawyers or other
relevant professional advisers...”*® As noted earlier, Mr. Yan Kam Tong testified that he
expected that Mr. Chris Cheng would monitor Magic share prices® and, if there was any

“unusual trading”, then Mr. Chris Cheng “would inform the directors.”

Ensure employees who are in possession of inside information are fully conversant with their
obligations to preserve confidentiality: paragraph 60 (f)

Provide regular training to relevant employees to help them understand the corporation’s
policies and procedures as well as the relevant disclosure duties and obligations: paragraph
60 (m)

362. Mr. Mike Liu was the assistant to Mr. She, the general manager of Magic, having joined
Magic in January 2010. Mr. She had come to know him when Mr. Mike Liu worked as Magic’s
advertising agent. Mr. She said that his own proficiency in English was “limited” and he relied

on Mr. Mike Liu to assist in reading through the voluminous emails he received every day.5?

363. There is no dispute that throughout Mr. Mike Liu was a full party to the discussions
with L’Oréal, save that Mr. She said that he had not attended the initial “one-on-one meeting”
that he had with Mr. Evrard on 27 April 2013 before the meeting held with all the founders.5
Mr. She said that it was clear to all participants at the discussions with L’Oréal that “he

represented me”.5* In Mr. She’s absence from the video conference with L’Oréal on 15 April

4% Transcript; Day 6, pages 17-8 (Mr. Stephen Tang).

499 Witness Evidence Bundle; pages 832-3, paragraph 16.
500 Transcript; Day 17, page 83.

%01 Transcript; Day 17, page 89.

502 Witness Evidence Bundle; page 832, paragraphs 13-4.
503 Witness Evidence Bundle; page 844, paragraph 58.
504 Transcript; Day 8, page 30.

116



2013, Mr. Mike Liu was present at the video conference with Mr. Stephen Tang in a conference
room in Shanghai.>® It is to be remembered that Mr. Mike Liu was copied in the email, dated
19 April 2013, Mr. Stephen Tang forwarded to Mr. She and Mr. Chris Cheng, after he had
received it from Mr. Leo Liu. That chain of emails had its genesis in the enquiry email from
CSV Capital Partners of whether or not L’Oréal would acquire Magic. Also, Mr. Mike Liu
accompanied Mr. Stephen Tang and Mr. She to their meetings with Atlantis and Baring on 9
and 10 May 2013 when the fact of the L’Oréal proposal was disclosed. And yet, as Mr. She
conceded in cross-examination, Mr. Mike Liu had received no training whilst employed at
Magic about obligations under Hong Kong law when dealing with investors and had received
no relevant written guidelines, policies, circulars or procedures.>® Insofar as any steps at all
were taken to ensure that Mr. Mike Liu understood his obligations of confidentiality, it appears
that they lay in the oral, unparticularised exhortations to preserve confidentiality of the

discussions with L’Oréal given to him and to each other by the executive directors.

364. Some significance of the failure by Magic to provide Mr. Mike Liu with appropriate
training perhaps lies in the fact that his previous employment was in advertising, albeit that by
self-study he was “certified for financial accounting” in the Mainland.*” He was not involved
or experienced in regulatory compliance in Hong Kong. In any event, Magic had not
established documented controls to identify what information was potential inside information
and how it should be escalated within Magic. Insofar as there were any informal, orally-
established controls, it appears that the matter was left entirely to the discretion of Mr. Chris
Cheng and/or Mr. Stephen Tang. Moreover, Magic had established no procedures by which

confidentiality could be secured by employees in the handling of inside information.

L’Oréal’s proposal letter

365. As noted earlier, by an email dated 17 May 2013, Mr. Chris Cheng forwarded the
L’Oréal proposal letter, dated 13 May 2013, and the multiple attachments to all the directors
of Magic.5¢ Apart from Mr. Stephen Tang, Mr. She, Mr. Luo and Mr. Dar Chen, all of the other
directors said that it was by the receipt of that material that they came to know for the first time
of the L’Oréal proposal. Whilst in that material itself, L’Oréal demanded of Magic that the

information contained therein be kept confidential, and even asked that Magic enter into a non-
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disclosure agreement with L’Oréal>, it is to be noted that in his email to his fellow directors
Mr. Chris Cheng did not enjoin or require them on behalf of Magic to maintain confidentiality

of that information or even drew attention to or endorse L’Oréal’s request that be done.

Maintain an audit trail of meetings and discussions concerning the assessment of inside
information: paragraph (e)

366. Although Mr. Stephen Tang had described a system operating within Magic of collating
data of the price and volume of trading in Magic shares on a daily basis and escalating any
relevant information to the executive directors and ultimately to the board of directors and,
although both he° and Mr. Chris Cheng®'* said that they had noticed that price of Magic shares
was on an “upward trend” and that the trading volume had “increased” after 15 April 2013,
neither of them escalated that information to the other or to the other executive directors on 16
or 17 April 2013. Mr. Stephen Tang did not do so even after the fact of the rise in the price of
traded Magic shares was drawn to his attention by Mr. Leo Liu in a telephone call on 17 April
2013. Insofar as Mr. Stephen Tang made any assessment of whether or not the confidentiality
of inside information had been preserved, it appears that he did so on an extempore basis,
attributing it to being connected with the Magic roadshow in New York, without seeking any
information from or consulting with others. Even then, neither the information nor his
assessment was escalated to the other executive directors of Magic let alone to the board of
directors. Of course, one obvious dilemma faced by Mr. Stephen Tang was that, if he had
informed the board of directors of Magic, including the non-executive directors, of the
enquiries made as to whether or not L’Oréal was to acquire Magic, as we have found he did
inform Mr. Leo Liu, he faced the real prospect of being asked whether or not he knew if L’Oréal

was in discussions to acquire shares in Magic and/or Magic itself.

367. Thefirst escalation to other executive directors of the information of the fact of the 15%
rise in the price of shares occurred only after the receipt of the second communication, namely
that from Mr. Kevin Xu of CSV Capital Partners on the early afternoon of 18 April 2013, when
Mr. Chris Cheng forwarded the email that he had received to Mr. Stephen Tang.

368. In the absence of any established audit trail in Magic of meetings and discussions
concerning the assessment of inside information, the fact and details of the telephone
conversation between Mr. Stephen Tang and Mr. Leo Liu on 17 April 2013, in particular Mr.
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Stephen Tang’s assessment and his reasoning, were not documented within Magic. Such record
as exists is only that of Mr. Leo Liu of BNP Paribas. Similarly, no record whatsoever was made
within Magic of such enquiries as were made by telephone by Mr. Stephen Tang of Mr. She
and Mr. Luo, after the receipt of the email from CSV Capital Partners, of whether or not they

had maintained confidentiality in respect of the discussions with L’Oréal and their replies.

369. The failure of Magic to put in place any appropriate processes for documenting the
assessment of inside information was also evidenced by the complete absence of any written
record within Magic of not only the information given to Ms. Susana Lee of Chiu & Partners
for the purposes of seeking her advice at the board meeting of 24 May 2013 of Magic’s
obligations of disclosure but also the advice that was given. The issue was of considerable

importance and the fact that it was not mentioned at all in the minutes was quite extraordinary.

370. We accept Ms. Susana Lee’s evidence that there was no discussion, in the telephone
conference call of 24 May 2013, in which she was informed of the movement in the share price
or trading volume of Magic shares in the period March to May 2013 or that she had been
informed that there were rumours in the market about L’Oréal’s acquisition of Magic. In
respect of the latter matter, Ms. Susana Lee’s evidence is supported strongly by the evidence
of Mr. Dar Chen, “There was no discussion about market rumour. |1 would have remembered
that.”%2 We reject the testimony of Mr. Stephen Tang that, as he recalled, he had informed Ms
Susana Lee in the telephone conference of the 15% rise in the share price of Magic on 15/16
April 2013 and the considerable rise in the turnover of Magic shares traded.5** As noted earlier,
Mr. Stephen Tang accepted that he had not told her of the enquiry made of him during the
roadshow of the US fund manager nor of the enquiry of the regional sales manager by the

supplier of Magic of the acquisition by L’Oréal of Magic.5

371. Inthe result, we are satisfied that prior to and at the board meeting of 24 May 2013 Ms.
Susana Lee was presented with a wholly incomplete description of information that was clearly
relevant to the advice being sought from her as to whether or not it was necessary to make

disclosure.

512 Transcript; Day 16, page 108.
513 Transcript; Day 6, page 33.
514 Transcript; Day 6, pages 32-3.
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26 April-8 May 2013

372.  Asnoted earlier, Magic shares closed at $4.00 on 26 April and at $4.85 on 8 May 2013.
Over the two days of 7 and 8 May 2013 the closing price rose a total of 11.45% over the closing
price on 6 May 2013. We have found inside information to have existed from 27 April until,
first of all, to the close of trading on 7 May 2013 and thereafter on 13 May, 3, 6 and 7 June
2013. In that overall period, and up and until the close of trading on 8 May 2013, the share
price rise was very significant. However, the Tribunal received no evidence at all that this
particular, significant share price rise had even been identified, discussed and assessed within
Magic. Although Mr. She testified that there was monitoring of information and feedback from
the market in the period from 27 April 2013, he provided no detail at all of those matters. Rather,
he merely contented himself with the bland, unparticularised assertion that there was “no
leakage.”ss The agreement reached between the parties on 27 April 2013 had not been
identified by Mr. Stephen Tang, Mr. She or Mr. Luo as inside information or even potential
inside information. Clearly, it had not been escalated by them for the information of or attention
of the board of directors of Magic. Similarly, apart from the assertions referred to earlier, there
was no evidence that any considered, particularised assessment had been made by them as to
whether or not confidentiality of the inside information had been preserved in that period.
Neither Mr. Chris Cheng nor any of the non-executive directors had been told by Mr. Stephen
Tang, Mr. She or Mr. Luo of the discussions and agreement reached between them and L’Oréal
on 27 April 2013. None of them asked those directors or Mike Liu for any information at all of
the “preliminary discussions” held with them by L’Oréal, as a result of which L’Oréal had
asserted in their proposal letter that each of Mr. Stephen Tang, Mr. She and Mr. Luo were

supportive of L’Oréal’s offer and were prepared to sell their Magic shares to L’Oréal. 5

Conclusion

373. In the result, we are satisfied that Magic did not take reasonable precautions for
preserving the confidentiality of the information arising from the discussions and agreements
at the meeting with L’Oréal on 27 April 2013.

515 Transcript; Day 10, pages 4 and 5.
516 Exhibit Bundle, page 2390.
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CHAPTER 6

Did Magic take reasonable measures to monitor the confidentiality of the inside
information?

Did Magic disclose the inside information to the public as soon as reasonably
practicable after Magic became aware that the confidentiality of the information

had not been preserved?
374.  Section 307D (4) provides that:

“Despite subsection (2)(b), a listed corporation is not in breach of a disclosure
requirement in respect of inside information the confidentiality of which is not
preserved if-
(@) the corporation has taken reasonable measures to monitor the
confidentiality of the information; and
(b) the corporation discloses the information in accordance with section
307C as soon as reasonably practicable after the corporation becomes

aware that the confidentiality of the information has not been preserved.

The SFC’s case

375. In the written closing submissions of the SFC, Mr. Scott contended that Magic was
unable to rely on “safe harbour’ provisions of section 307D(4) of the Ordinance because Magic
had not announced the inside information as soon as reasonably practicable after it became
aware of its leakage and also because it had failed to take reasonable measures to monitor the
confidentiality of the information. Of the former, Mr. Scott invited the Tribunal to note that it
had always been the case of the 2" to 5" Specified Persons that there had been no leakage of
any inside information;> alternatively, that Magic had not been aware of any indication of
leakage of inside information.>® In those circumstances, it was submitted that it was “logically
and factually impossible for Magic to disclose the inside information as soon as reasonably
practicable” after it had become aware that confidentiality of the information had not been
preserved.

Reasonable measures to monitor the confidentiality of inside information
376. Mr. Scott submitted that the evidence demonstrated that Magic had failed to take

reasonable measures to monitor the confidentiality of the inside information:

517 Opening Submissions for the 2" to 5™ Specified Persons, paragraph 111.
518 Opening Submissions for the 2" to 5 Specified Persons, paragraph 121.5.
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e it had no system for identifying and monitoring possible indicators of leakage of
inside information;
e having noted the sharp rise in the share price of Magic on 15 and 16 April 2017,
BNP Paribas had conducted a press search to seek to identify any public news that
might have caused the price surge, whereas Magic did not do so;
e seeking legal advice was irrelevant to the monitoring of the confidentiality of inside
information.
377. In his oral submissions, Mr. Scott said of the performance of the duties of the 2" to 5™
Specified Persons to comply with the disclosure obligations under Part XIVA of the

Ordinance:5

“The overwhelming evidence...is that Mr. Dawes’ clients gave no thought at all to Part
XIVA. They never put their minds to the question whether there was inside information,
whether there was leakage and whether they should make an announcement under Part
XIVA.”
378.  As illustrating that to be the case, Mr. Scott pointed to the fact that when Mr. Stephen
Tang and the board of directors consulted Ms. Susana Lee of Chiu & Partners by telephone
during the Magic’s board of directors meeting on 24 May 2013, as to whether or not it was
necessary to make an announcement, she was not provided with all relevant information with
which they could obtain properly informed advice; namely, of rumours in the market and the

sharp rise in price and volume of trading in Magic shares.

The case of the 2" to 5™ Specified Persons

379. It was the case of the 2" to 5™ Specified Persons that Magic was entitled to rely on the
‘safe harbour’ exception to the disclosure requirements, provided for by section 307D(4), in
that it had taken reasonable measures to monitor the confidentiality of the inside information
and was not made aware of any information which indicated that confidentiality had not been

preserved.

Reasonable measures to monitor the confidentiality of inside information

380. Of the measures taken by Magic to monitor the confidentiality of inside information,
Mr. Dawes pointed to the assertions made in the witness statements of Mr. Stephen Tang®® and
Mr. Chris Cheng®* that Magic collated information on a daily basis not only of its brand image
and business, and that of the industry, but also of the price and volume of trading in Magic’s

shares. Mr. Stephen Tang said that the ensuing information was reported to the founders in a

5% Transcript; Day 22, page 67.
520 Witness Evidence Bundle; pages 792-3, paragraphs 32 and 34.
521 Witness Evidence Bundle; pages 900-901, paragraphs 20-23.
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timely manner and in accordance to the division of “labour and needs”.5? Mr. She%# and Mr.
Luo®* asserted in their witness statements that, if an issue arose about sharp fluctuations in the
price of shares/signs of leakage of confidential information, it was the role of Mr. Stephen Tang
to seek legal advice and refer the matter to the board of Magic. Mr. Dawes submitted that it
was undisputed that after Magic received L’Oréal’s proposal letter on 15 May 2013 there were
no surges in the price or volume of trading in Magic’s shares or inquiries which suggested that

the acquisition proposal had been leaked.

Discussion

(i) Did Magic take reasonable measures to monitor the confidentiality of inside information?
381. As is readily apparent, in considering whether or not Magic had taken reasonable
precautions to preserve the confidentiality of inside information, we have had regard to the

evidence of the measures taken to monitor the confidentiality of the information.

382. In his witness statement, Mr. Stephen Tang said “... through my subordinates, |
monitored Magic share price and trading volume on a daily basis... My subordinates would
consolidate the relevant materials and provide them to me and Chris.” Having said that, due to
the lapse of time, he was “unable to locate all the relevant materials that were provided to me

at the time,” he attached what was described as a “sample selection”.5?

383. In his witness statement, Mr. Chris Cheng said “Stephen and | would monitor Magic’s
share price and trading volume every day with the assistance of our subordinates (e.g. Jackie
Tai, secretary to Stephen and myself)... Stephen and my subordinates consolidated the said
information and provided the same to us.” He attached the same *“sample selection” of that

material as did Mr. Stephen Tang.5%

384. The attachment encompassed seven pages only of “Share movements” on 15 and 16
April 2013 only for each entity, apparently Brokers, stipulated as a “CCASS Participant” on
those two days. Neither Mr. Stephen Tang nor Mr. Chris Cheng explained the material in their
evidence, but the documents appear to identify the total shareholding held by each of the
participants on each of those days and the calculation of “% of the issued shares” held by each

entity on each of the two days. The final column appears to reflect the increase or decrease of

522 Witness Evidence Bundle; page 792, paragraph 32.
523 Witness Evidence Bundle; page 849, paragraph 72.
524 Witness Evidence Bundle; page 877, paragraphs 16 and 17.
525 Witness Evidence Bundle; page 793, paragraph 34.
526 Witness Evidence Bundle; page 901, paragraph 23.
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the overall shareholding of each participant from 15 to 16 April 2013. The shareholding of only
19 of the 200 or so participants was described as having changed. The material does not contain
any indication of the Low/High/Closing traded price of Magic shares. Clearly, not only did this
material not enable the executive directors to monitor Magic’s share price movements on 15
and 16 April 2013 but also it did not enable them to monitor the overall movement of turnover

in Magic shares traded on those days.

385. For his part, Mr. Luo said in his witness statement “...when Magic’s share price
fluctuated, only Stephen, Mr. She, Mr. Liu (Mr. She’s assistant) and | would discuss and seek
to understand the reasons behind the fluctuation. Stephen would seek advice from external legal
advisers and inform Magic’s non-executive directors and independent non-executive directors
if necessary, and make an announcement when appropriate.”s” However, when asked in cross-

examination if that had ever happened, Mr. Luo replied in the negative. He explained:5%

“If it happened, then these things would be carried out according to what | said here.”

[Italics added.]
386. If the purpose of monitoring the price and turnover of traded Magic shares was, as
suggested in Mr. Luo’s statement, to enable a fluctuation to be identified, so that it could be
escalated for discussion between the three founders and Mr. Mike Liu, clearly that did not
happen in the face of the approximately 15% rise in the price and a considerable increase in
the turnover of Magic shares traded on 15 and 16 April 2013. Although Mr. Chris Cheng said
that he noticed that “...the share price of Magic had an upward trend and an increase in trading
volume after 15 April 2013,”5* he did not immediately escalate that information to any of the
three founders. Similarly, although Mr. Stephen Tang made the same assertion, likewise he
did not immediately escalate that information to any of the other executive directors or Mr.
Mike Liu. Even after Mr. Stephen Tang’s attention was drawn to the price rise in Magic shares
by Mr. Leo Liu in a telephone call on 17 April 2013, the information was not escalated by Mr.

Stephen Tang to any of the other executive directors.

387. By contrast, the rise in price in trading Magic shares, together with the enquiry as to
whether or not L’Oréal was to acquire Magic, having been drawn to the attention of Mr. Chris

Cheng by Mr. Kevin Xu in his email, dated 18 April 2013, the matter was escalated to Mr.

527 Witness Evidence Bundle; page 877, paragraph 17.
528 Transcript; Day 7, pages 60-1.

522 Witness Evidence Bundle; page 903, paragraph 36.
530 Witness Evidence Bundle; page 800, paragraph 68.
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Stephen Tang.%! Nevertheless, although there was a discussion between Mr. Stephen Tang and
Mr. Chris Cheng, that assessment was not documented. Although the chain of emails that began
with the CSV Capital Partners email to Mr. Chris Cheng, dated 18 April 2013, and concluded
with Mr. Leo Liu’s email to Mr. Stephen Tang, dated 19 April 2013, in which Mr. Leo Liu said
that “market rumours will goes around” and provided a suggested text attributing the recent
price and volume rise in Magic shares to the New York roadshow, was forwarded to Mr. She, 52
it was not provided to or discussed with Mr. Luo or any of the non-executive directors. For his
part, Mr. She said that he had not read the emails nor had Mr. Stephen Tang discussed their
contents with him. All he was asked, was whether he had kept discussions between L’Oreal

and the founders confidential.>3

388. As noted earlier, there is no direct evidence that the significant rise in the price of
trading in Magic shares on and between 26 April and 8 May 2013 was identified specifically
within Magic, let alone assessed and escalated to other executive directors, let alone the board

of directors.

Conclusion

389. In the result, we are not satisfied that Magic took reasonable measures to monitor the
confidentiality of the inside information, which we have found came into existence on 27 April
2013.

(if) Did Magic disclose the inside information to the public as soon as reasonably practicable
after Magic became aware that confidentiality of the information has not been preserved?

390. There is no dispute that Magic did not make any disclosure at all to the public of the
discussions with L’Oréal with any of its shareholders which “may lead to an offer... for all the
issued shares” of Magic until 2 August 2013.5% On 15 August 2013, L’Oréal and Magic made
a Joint Announcement that on 12 August 2013, L’Oréal requested that the board of Magic put
forward a proposal for a “proposed acquisition of all the issued shares” of Magic “by way of a
scheme of arrangement”, which scheme “will provide that the Shares will be cancelled for HK

$6.30 in cash for each Share...”53%

531 Exhibit Bundle, page 635.

532 Exhibit Bundle, page 2377.
53 Transcript; Day 9, pages 37-8.
534 Exhibit Bundle, pages 1-4.

535 Exhibit Bundle, pages 6-42.
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391. We have found that the confidentiality of the inside information of the discussions on
the agreements reached between the parties on 27 April 2013 was not preserved in the period
thereafter. As noted earlier, it was submitted on behalf of the 2" to 5" Specified Persons that
they were not aware of any information which indicated that confidentiality had not been
preserved. Notwithstanding that all-embracing submission, it is to be remembered that both Mr.
Stephen Tang®*® and Mr. Chris Cheng>¥’ said that they were aware that the price of Magic shares
was on and “upward trend” and the trading volume had “increased” after 15 April 2013. Each
of them said that they were involved, with others, in monitoring the price and volume of trading

in Magic shares traded.

392. Given that he had participated in all the discussions with L’Oreéal and, in particular in
the discussions held at the meeting on 27 April 2013, we are satisfied Mr. Stephen Tang’s
understanding and perception of the significance of the rise in the price and volume of Magic
shares traded in April and early May 2013 was different from that of Mr. Chris Cheng. As
noted earlier, Mr. Stephen Tang was alerted by Mr. Leo Liu on 17 April 2013 about the
concerns of BNP Paribas and L’Oréal as to whether there was a leak of the confidential
information of the fact of their discussions. Those concerns arose in the context of a sharp rise
in the price and volume of trading in Magic shares on 15 and 16 April 2013. Of whether or not
he was worried that there had been “... a leak of price-sensitive information during April 2013,
Mr. Stephen Tang replied to Mr. Scott initially “I was concerned. | was worried that the
meetings as well as the discussions between the founder shareholders and L’Oréal...” before
his answer diverted into expressing concerns about the incorrect information circulating in the

market. 538

393. We are satisfied that, not surprisingly, Mr. Stephen Tang was concerned about and was
alert to a leak of the fact of the discussions with L’Oréal, the more so after the agreement
reached at the meeting of 27 April 2013.

394. Having agreed at the meeting of 27 April 2013 to contact the three institutional
investors, to secure their acceptance of non-disclosure agreements and to disclose to them the
fact of L’Oréal’s proposal to acquire Magic, as noted earlier, Mr. Stephen Tang had set about

arranging those meetings immediately. He invited Mr. She and Mr. Luo to attend the meetings

536 Witness Evidence Bundle; page 800, paragraph 68.
537 Witness Evidence Bundle; page 903, paragraph 36.
538 Transcript; Day 6, page 21.
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and informed Mr. Chris Cheng of their proposed attendance at the meetings. As Mr. Chris
Cheng observed in his record of interview, that was unusual. The meetings took place on 9 and
10 May 2013. They did so against a rise in the closing price of trading in Magic shares from
$4.00 on 26 April 2013, the day before the meeting with L’Oréal, and a closing price of Magic
shares on 8 May 2013 of $4.85.

395.  Whereas, Mr. Stephen Tang had been able to pray-in-aid, to himself and to Mr. Leo
Liu, the roadshow as contributing to the approximately 15% rise in the price of Magic shares,
together with significantly increased volume of trading, on 15 and 16 April 2013, and to agree
that CSV Capital Partners be given that explanation and additionally that it was merely rumours,
the material rise in the price of Magic shares in the period 26 April to 8 May 2013 of 21.25%
was unexplained, other than by the leak of inside information of the discussions and the
agreement reached with the representatives of L’Oréal on 27 April 2013.

396. We do not accept Mr. Stephen Tang’s denial that there was a leakage of price sensitive
information after the meeting of 27 April 2013 and prior to the meeting of the board of directors
of Magic on 24 May 2013.5* Having been alerted a week or so earlier by Mr. Leo Liu of BNP
Paribas/L’Oréal’s concern that the sharp rise in the price and volume of trading in Magic shares
might indicate a leak of confidentiality of their discussions, we are satisfied that in all
circumstances, and in particular the material but otherwise unexplained rise in the price of
trading in Magic shares immediately after the discussions and agreements reached at the
meeting of 27 April 2013, Mr. Stephen Tang was aware that the confidentiality of the inside
information had not been preserved. It is to be noted that, in contrast to his earlier response to
the email enquiry of CSV Capital Partners, dated 18 April 2013, there is no evidence Mr.
Stephen Tang asked any questions in respect of the circumstances of the rise in Magic’s share
price on and after 29 April 2013 of Mr. She or Mr. Luo or that he raised the matter at all with
Mr. Chris Cheng. There is no dispute that monitoring movements in the price and volume of
trading in Magic shares was part of Mr. Stephen Tang’s ordinary duties as an executive director
and chairman of Magic. Accordingly, we are satisfied that his knowledge was attributable to
Magic. Section 307D (4) of the Ordinance is of no avail to Magic.

5% Transcript; Day 6, pages 25-6.
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Conclusion

397. Inthe result, we are satisfied that, contrary to section 307B (1) of the Ordinance, Magic
did not disclose to the public information, which constituted inside information, as soon as
reasonably practicable after the inside information had come to its knowledge.
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398.

CHAPTER 7

Were any of the 2" to 5™ Specified Persons culpable of negligent conduct which

resulted in the breach of Magic’s disclosure requirement?

Did each of the 2" to 10™ Specified Persons take all reasonable measures to
ensure that proper safeguards existed to prevent the breach of Magic’s

disclosure requirement?
Section 307G provides that:

(1) Every officer of a listed corporation must take all reasonable measures from time
to time to ensure that proper safeguards exist to prevent a breach of a disclosure

requirement in relation to the corporation.

(2) If a listed corporation is in breach of a disclosure requirement, an officer of the

corporation-

(@) whose intentional, reckless or negligent conduct has resulted in the
breach; or
(b) who has not taken all reasonable measures from time to time to ensure

that proper safeguards exist to prevent the breach,

is also in breach of the disclosure requirement.

Director’s duty of care, skill and diligence

399.

As noted earlier, Section 465 of the Companies Ordinance, Cap. 622, provides that:
(1) A director of a company must exercise reasonable care, skill and diligence.

(2) Reasonable care, skill and diligence mean the care, skill and diligence that would

be exercised by a reasonably diligent person with-

(@) the general knowledge, skill and experience that may reasonably be
expected of a person carrying out the functions carried out by the
director in relation to the company; and

(b) the general knowledge, skill and experience that the director has.

(3) The duty specified in subsection (1) is owed by a director of a company to the

company.
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(4) The duty specified in subsection (1) has effect in place of the common law rules
and equitable principles as regards the duty to exercise reasonable care, skill and

diligence, owed by a director of a company to the company.

400. Those duties of care are similar to the duties in common law prior to the Ordinance
coming into effect on 25 April 2013.

The cases advanced by the parties
401. Having regard to the Tribunal’s finding as to the time at which inside information came
into existence, the relevant part of the cases advanced by the parties in their written and oral

closing submissions is of reduced ambit.

The SFC’s case

The negligent conduct of the 2" to 5™ Specified Persons: Magic’s breach of its disclosure
requirements

402.  Mr. Scott submitted that negligent conduct of the 2" to 5™ Specified Persons resulted
in Magic’s breach of its disclosure requirements.

403. The 2" to 4™ Specified Persons were negligent in having failed to identify that their
discussions with L’Oréal in March and April 2013 constituted inside information. Given our
findings, of particular relevance to the Tribunal are the discussions and agreements reached at
the meeting of 27 April 2013. Mr. Scott submitted that they had failed to meet, review and
assess the nature of that information. Given their evidence that they had intended to rely on the
‘safe harbour’ provisions of section 307D (2), they were negligent in having failed to identify
possible leakages of inside information:

e although he had reported them to Mr. Leo Liu, who had raised the issue of the
confidentiality of price-sensitive information, Mr. Stephen Tang had failed to
initiate discussions with Mr. She and Mr. Luo about the three enquiries made in
April 2013 as to whether or not L’Oréal was going to acquire Magic, having regard
to the rise in the price and volume of trading in Magic’s shares;

e Mr. She and Mr. Luo were negligent in not having investigated the reason that Mr.
Stephen Tang had asked them in telephone calls whether or not they had disclosed
their discussions with L’Oréal to a third party.

404.  Mr. Chris Cheng, the 5™ Specified Person, was negligent in having failed to ensure that
the inside information of L’Oréal’s proposed acquisition of Magic was disclosed to the public
as soon as reasonably practicable after confidentiality of the inside information was not

preserved. On receipt of the L’Oréal proposal letter on 15 May 2013, which made reference to
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“preliminary discussions” between L’Oréal and Mr. Stephen Tang, Mr. She and Mr. Luo,
together with the enquiry in the CSV Capital Partners email of whether or not L’Oréal was
going to acquire Magic and Mr. Stephen Tang’s email replies to him, in the context of the rise
in the price and volume of Magic’s traded shares, Mr. Chris Cheng was possessed of
information that suggested the confidentiality of inside information had not been preserved. As
Magic’s Company Secretary and an executive director, he was negligent in having failed to
suggest that Magic’s board of directors be provided with all that information and asked to
consider the possibility that there had been a leakage of inside information whilst seeking legal

advice as to whether or not disclosure was required.

405. The 2™ to 5™ Specified Persons were negligent in having failed to seek properly-
informed legal advice of Magic’s disclosure obligations from Ms. Susana Lee of Chiu &
Partners notwithstanding that three telephone conferences were held with Ms. Susana Lee.
Although Mr. Chris Cheng had provided her with a copy of L’Oréal’s proposal letter by email
on 15 May 2013, in the telephone conference of 16 May 2013, Mr. Stephen Tang did not
provide her with any information of the “preliminary discussions” that had been held with
L’Oréal. Similarly, no information as to those “preliminary discussions” was provided to her
by any of Mr. Stephen Tang, Mr. She or Mr. Luo in the telephone conference at the board
meeting of 24 May 2013. Further, she was not provided with information by them about the
rise in the price and volume of Magic’s traded shares in mid-April nor by Mr. Stephen Tang of
enquiries made as to whether or not L’Oréal was going to acquire Magic. Although Mr. Chris
Cheng was the recipient of the CSV Capital Partners email enquiry as to whether or not L’Oréal
was going to acquire Magic and he was aware of the rise in the price of traded Magic shares,

he did not provide any of that information to Ms. Susana Lee.

The case of the 2" to 5™ Specified Persons

406.  On behalf of the 2" to 5" Specified Persons, Mr. Dawes submitted that a finding that
any one of them was in breach of section 307G (2) (a) required it to be established that their
respective negligent conduct had resulted in the breach of its disclosure requirement by Magic.
Of the standard of care required of a director, he submitted that a director was only required to
exercise the level of care, skill and diligence expected of a reasonably diligent person with the
general knowledge, skill and experience that may be reasonably expected of a person carrying

out those functions in relation to the company and having the general knowledge, skill and
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experience of that director.5* He was not to be held liable for mere errors of judgment for
decisions taken in good faith in what was honestly considered to be in the best commercial
interests of the company.** Reliance on professional advice was an important factor to be taken

into account.®#

407. Mr. Dawes submitted that, even if the Tribunal found that Magic was in breach of its
disclosure requirements, the SFC had not made out its case against them. First, the failure to
ensure timely disclosure of L’Oréal’s acquisition proposal was “a mere error in judgement”,
given that:

e it was not unreasonable for Mr. Stephen Tang, Mr. She and Mr. Luo to take the
view that no disclosure was required by Magic to Chiu & Partners of their
discussions with L’Oréal in March and April 2013, because they had acted in their
private capacity as shareholders;

e it was not unreasonable for Mr. Stephen Tang, Mr. She and Mr. Luo to take the
view that Magic was entitled to rely on section 307D to delay disclosure;

e it was not unreasonable for the 2" to 5™ Specified Persons to take the view that
there was no leakage of inside information.

408.  Further, the fact that the 2" to 5" Specified Persons had caused Magic to take legal
advice was relevant to the determination of whether or not they had used their best endeavours
to comply with their duties.*® The failure of Chiu & Partners to take instructions on the
movement of Magic share price and the existence of market rumours was a failure attributable

to them, not to the 2" to 5™ Specified Persons.

409. Secondly, the SFC had failed to identify how weaknesses in Magic’s procedures and
safeguards led to Magic’s breach of the disclosure requirement, in particular how the fact that
the 2" to 5™ Specified Persons did not ensure that the measures set out in paragraph 60 of the
SFC’s Guidelines were put in place in Magic could have changed the outcome, given that the
2" to 5™ Specified Persons had reasonably taken the view that the discussions with L’Oréal
prior to the receipt of L’Oréal’s proposal letter on 15 May 2013 were private matters and that,

in any event, Magic was entitled to avail itself of the ‘safe harbour’ defences.

540 SFEC v Yin Yingneng, Richard (HCMP 2502/2012; unreported, 16 January 2015 at paragraphs 45-7).
541 Mortimer Company Directors: Duties, Liabilities and Remedies (Third Edition) paragraph 14.34.
542 Green v Walkling [2008] B.C.C. 256, at paragraph 36-7.

543 Green v Walkling [2008] B.C.C. 256, at paragraph 36-7.
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Discussion

(i) Were any of the 2" to 5™ Specified Persons culpable of negligent conduct which resulted in
Magic’s breach of its duty of disclosure to the public of inside information as soon as
reasonably practicable after the inside information had come to its knowledge?

410. We have found that inside information came into existence as a result of the discussions
and agreement reached between L’Oréal and Mr. Stephen Tang, Mr. She and Mr. Luo on 27

April 2013 and that came to their knowledge.

411. The fact that Mr. Stephen Tang, Mr. She and Mr. Luo knew that the discussions and
agreement with L’Oréal on 27 April 2013 was price sensitive information, albeit that they
testified that it was not inside information, is evidenced by their testimony of repeated oral
exhortations to each other at the material time to maintain confidentiality. On the other hand,
there is no evidence that such system as did exist in Magic to monitor movements in the price
and volume at which Magic shares traded played any role, let alone a proactive one, in
prompting discussions between them as to whether there was a leakage of price sensitive
information of the discussions with L’Oréal. Rather, such response as there was within Magic
was reactive: first, to Mr. Leo Liu’s telephone enquiry of Mr. Stephen Tang on 17 April 2013
and secondly, to the email from CSV Capital Partners on 18 April 2013. Notwithstanding the
undisputed importance of the agreement reached between the parties on 27 April 2013, there
was no evidence that they even identified specifically the significant rise in the price at which
Magic shares traded from the close of $4.00 on 26 April to the close of $4.85 on 8 May 2013,
including a rise of 11.75% to the latter date from the close of $4.34 on 6 May 2013. There was
no evidence that they assessed all the circumstances and reached a considered conclusion, let
alone even considered escalating the information to Mr. Chris Cheng, the company secretary,

or to the board of directors.

412. For his part, Mr. Stephen Tang knew of all three enquiries as to whether L’Oréal was
going to acquire Magic. He reported the fact of all three enquiries to Mr. Leo Liu of BNP
Paribas. The context in which he reported to Mr. Leo Liu, on 17 April 2013, the enquiries made
of him by the US fund manager and the enquiry made by a Magic’s supplier was the rise of
about 15% in the price of Magic shares traded on 15/16 April 2013 and Mr. Leo Liu’s enquiry
as to whether confidentiality of the discussions with L’Oréal had been kept. However, Mr.
Stephen Tang did not inform either Mr. She or Mr. Luo of either of those enquiries, or of the
fact that Mr. Leo Liu had raised with him the issue of leakage of the fact of discussions with

L’Oréal, and initiate a discussion on that topic.
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413.  Whilst Mr. Stephen Tang forwarded Mr. Leo Liu’s email, dated 19 April 2013, to Mr.
She, in which a suggested template was proposed to be given by Magic in the face of any
further enquiry of the same nature as that raised in the email from CSV Capital Partners, he did
not there and then initiate any discussion with Mr. She as to whether confidentiality of the
discussions with L’Oréal had been kept nor did he provide the emails to Mr. Luo. When, in
subsequent telephone calls, Mr. Stephen Tang raised with each of Mr. She and Mr. Luo whether
or not they had informed any third party of the fact of the negotiations between L’Oréal and
them, he did not inform them that he did so in the context of the three enquiries, together with
the rise in price and volume of Magic shares and his conversation with Mr. Leo Liu on 17 April

2013 as to the confidentiality of discussions with L’Oréal.

414.  For their part, notwithstanding the unusual nature of that enquiry, Mr. She%* and Mr.
Luo®* testified that they made no enquiries at all of Mr. Stephen Tang and were supplied with
no information by him as to why the issue had been raised with them. Mr. She added that it
“...did not cross my mind” that, in asking the question, Mr. Stephen Tang was investigating a

leak of price-sensitive information. >

L’Oréal’s proposal letter

415.  As noted earlier, the receipt of L’Oréal’s proposal letter on 15 May 201357, was the
first time Mr. Chris Cheng came to know of those proposals and that their genesis lay in
“preliminary discussions”**® with Mr. Stephen Tang, Mr. She and Mr. Luo. L’Oréal’s proposal
letter was attached to an email from Mr. Leo Liu%® received earlier in the morning by Mr.
Stephen Tang, which Mr. Stephen Tang had forwarded to Mr. Chris Cheng. There is force in
Mr. Scott’s suggestion that Mr. Chris Cheng was now possessed of information which pointed
to an earlier leak of the confidential information of discussions between L’Oréal and Mr.
Stephen Tang, Mr. She and Mr. Luo: the CSV Capital Partners email enquiry as to whether or
not L’Oréal was to acquire Magic, which he had dismissed as “rumours” was, at the very least,
an accurate rumour. Also, not only had Mr. Leo Liu supplied Mr. Stephen Tang with the
carefully worded template for Magic to deny any subsequent enquirys but also, about four
weeks later, Mr. Leo Liu was the sender of the email to Mr. Stephen Tang attaching the

5% Transcript; Day 9, page 37.

5% Transcript; Day 7, page 53.

%4 Transcript; Day 9, page 39

547 Exhibit Bundle, pages 2452-2514.
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L’Oréal’s proposal letter, which stated that “BNP Paribas is our financial adviser.”%! Obviously,
it was clear to Mr. Cheng that Mr. Leo Liu and BNP Paribas not only were but also had been
acting for L’Oréal in its proposed acquisition of Magic. Their involvement in the exchange of
emails, dated 18 and 19 April 2013, addressing the enquiry made by CSV Capital Partners
pointed to their contemporaneous concern of a potential leak of confidential information of the

discussions with L’Oréal in respect of the acquisition of Magic.

416. We are satisfied that, in all those circumstances, Mr. Chris Cheng came to realise that
the rise in the price and volume of trading in Magic shares on 15/16 April 2013, together with
the CSV Capital Partners enquiry email, evidenced a potential leak of confidential information
of discussions with L’Oréal. Further, that he realised the “preliminary discussions” were
relevant to the issue of when inside information first came into existence and whether or not
there was a leak of inside information. The text of the L’Oréal proposal letter made it clear that
there was a link with those “preliminary discussions” to the making of the proposal to Magic
in the letter received on 15 May 2013:

“Each of Mr. She, Mr. Tang and Mr. Luo has indicated to us that he would be
supportive of the Offer and would sell his Shares to us.”
That begged the questions of what, when and between whom had there been discussions which

led to the making of that statement?

417. In cross-examination by Mr. Scott, Mr. Chris Cheng implied strongly that he had not
raised the issue of the “preliminary discussions” with any of the founders: they were “a thing
in the past” and “if they felt that | need to know, then I would have been told.”%? However, at
the end of his testimony, in answering questions posed by the Chairman, he gave a different
account:sss

“CHAIRMAN: ... In the context of considering whether or not Magic ought to make

an announcement, did you not think it necessary to find out when these preliminary
discussions had taken place?

A. Yes, of course there was this need, but however Stephen Tang was already saying
that they were talking, doing the talks, in the capacity of the founders.”

551 Exhibit Bundle, page 2455.
552 Transcript; Day 11, page 24.
552 Transcript; Day 12, page 10.
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418. In dealing with ensuing questions, Mr. Chris Cheng said, as he recalled, that he had
raised the matter with Mr. Stephen Tang because “lI wanted to understand or have an
understanding of what was going on.”%* He said that he “...probably did this after I received
the letter.” That was “probably” before the board meeting of 24 May 2013. He could not recall
the exact date, “because at that time too many things were going on.” As he recalled, “...it
doesn’t seem that | asked where the meeting took place.” Of who had attended the meeting, he
said “It seems like that Stephen Tang said that those founders were there, along with lawyer
Huang.” There was a “chance” that he gave that answer before the meeting of 24 May 2013.5%
Then, he said: 55

“...we had the discussion at the meeting, but then the contacts at that stage were at a

preliminary stage. And it was the founders who made the contacts. That’s my

impression. And the lawyers also-the lawyer also asked questions, questions about
when they made the contacts...”

Of the answer, he said:%’

“Stephen was talking about when they contact and then what was happening during
the contact, that sort of thing.”
He could not recall what Mr. Stephen Tang had said about when the contacts were made. He
confirmed that these were discussions at the board meeting on 24 May 2013.5%

419. No other witness, who testified as having participated in the board meeting on 24 May
2013, said that the issue of the “preliminary discussions” between L’Oréal and Mr. Stephen
Tang, Mr. She and Mr. Luo was raised at that meeting by a lawyer, presumably Ms. Susana
Lee, and that she had elicited a response from Mr. Stephen Tang, in which he described “when”
contact was made and “what was happening during the contact”. On the other hand, it is to be
noted that in his record of interview, conducted of him on 26 February 2016, Mr. Sun Yan said
that during the board meeting of 24 May 2013 “they” told us there had been discussions “for
approximately 18 months” and that L’Oréal wanted Mr. She to work for it for “three or two

%54 Transcript; Day 12, page 10.
%% Transcript; Day 12, pages 10-1.
56 Transcript; Day 12, page 12.
557 Transcript; Day 12, page 12.
558 Transcript; Day 12, pages 12-3.
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years more”%®, Also, of the process of the previous negotiations of price, Mr. Sun Yan said

“...it seems that they did mention that it started at four dollars or so, or five dollars.”5®

420. In his evidence, Mr. Stephen Tang did not suggest in any way that he had informed Ms.
Susana Lee during the meeting on 24 May 2013 of what was discussed in meetings with
L’Oréal and when they were held. In essence, his evidence was that he had told her that the
meetings and their contents were all kept confidential.®* For her part, in answer to the question
if she had asked the three founders and Mr. Liu “what was (sic) date and the content” of the
preliminary discussions, Ms. Susana Lee said, “I did not, but | remember I did ask them whether
you agree to the pricing, and also you would definitely agree to sell.”%? Clearly, those were
questions arising directly from the assertion in L’Oréal’s proposal letter that each of the
founders “has indicated to us that he would be supportive of the Offer and would sell his Shares
to us.” Under the title Possible Offer Price, the letter went on to assert, “we have established
a preliminary offer price of not less than HK $5.50 per Share (the “Offer Price”).% For his
part, in replying to the question of whether he had found out “what those preliminary

discussions” were about”, Mr. Dar Chen said “I don’t recall. | don’t think | asked a lot, no.”%%

421. Wedo not accept Mr. Chris Cheng’s evidence that he had raised with Mr. Stephen Tang
the question of when the preliminary discussions had taken place. That was wholly contrary to
his initial and considered response to the question he was asked twice in respect of the issue:
first, that it was a matter that lay in the past and secondly, that the founders would have told
him if they felt that he needed to know. Perhaps, the change in his evidence is accounted for
by his wishful thinking; namely, a belated realisation that this was clearly a matter that he ought
to have pursued, in order to obtain all relevant information to provide to the non-executive
directors. Clearly, such information was highly relevant to whether or not it was likely there
had been a leakage of inside information, such that Magic ought to make an announcement to
the public.

422.  Further, we do not accept Mr. Chris Cheng’s evidence that, at the meeting of 24 May
2013, Ms. Susana Lee asked Mr. Stephen Tang what had been discussed at the meetings with

%59 Witness Evidence Bundle; pages 301-2, counter #s 175-180.
%60 Witness Evidence Bundle; page 314, counter #268.

%61 Transcript; Day 6, page 32.
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L’Oréal and when they had been held nor that Mr. Stephen Tang had given responsive replies

to those questions. We accept Ms. Susana Lee’s evidence that she did not ask those questions.

423. On Mr. Stephen Tang’s instructions, on 15 May 2013 Mr. Chris Cheng informed Ms.
Susana Lee by telephone of the L’Oréal proposal and provided her with L’Oréal’s letter by
email. At 3:30 p.m. on 16 May 2013, he participated in a telephone conference call with Mr.
Stephen Tang, Ms. Susana Lee and Mr. Huang. Prior to the conference call, Ms. Susana Lee
had circulated to Mr. Stephen Tang and Mr. Chris Cheng by email Rules 3.1 to 3.5 of the
Takeovers Code. Factors described there, as being relevant for consideration as to whether or
not an announcement is to be made by an offeree company, include whether or not the
company:

“...is the subject of rumour or speculation about a possible offer or there is undue

movement in its share price or in the volume of shares turnover”.
424. We are satisfied that the provision of this information to Mr. Stephen Tang and Mr.
Chris Cheng served to emphasise to them the obvious relevance, to a decision of whether or
not to make an announcement to the public, to both the board of directors and its legal adviser
of information about rumours or speculation about the acquisition of Magic by L’Oréal and to

undue movement in the price and volume at which Magic shares traded.

425. However, Mr. Stephen Tang did not provide information of the three enquiries, which
evidenced rumours, or speculation at least, of an acquisition of Magic by L’Oréal, to Ms.
Susana Lee either before or at the Magic board meeting on 24 May 2013. Similarly, as noted
earlier, we accept Ms. Susana Lee’s evidence that there was no discussion in the telephone
conference call of 24 May 2013, in which she was informed of the movement in the share price

or volume of trading in Magic shares in the period March to May 2013.5¢¢

426. For his part, acting on Mr. Stephen Tang’s instructions on 15 May 2013, Mr. Chris
Cheng set about arranging a board meeting of Magic’s directors. Although he provided the
directors with a Notice setting out an agenda, dated 17 May 2013, it did not contain an item
addressing whether or not it was appropriate for Magic to make an announcement.>’ He had
been advised by Ms. Susana Lee in a telephone conference in the afternoon of 15 May 2013

that the L’Oréal proposal letter had implications in respect of the Takeovers Code and Listing

565 Exhibit 2A.
%66 Transcript; Day 21, pages 78 and 81.
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Rules and had been advised to convene a meeting of Magic’s Board of Directors as soon as
possible. The meeting was not convened until nine days later. The excerpts of Rule 3 of the
Takeovers Code, which Ms. Susana Lee had sent by email to Mr. Chris Cheng and Mr. Stephen
Tang on the afternoon of 16 May 2013, were provided to those attending the meeting physically
only at that meeting and to Mr. Yang Rude and Professor Dong Yin Mao, who participated in
the meeting by telephone, by email only very shortly before the meeting.>® Mr. Dar Chen
confirmed the copies of the Takeovers Code were on the table at the meeting.5° As noted earlier,
those Rules made it perfectly clear that a relevant consideration as to whether or not Magic
should make an announcement was whether Magic was the subject of “rumour or speculation
about a possible offer or there is undue movement in its share price or in the volume of shares

turnover”.

427.  Mr. Chris Cheng gave no explanation as to why those documents were provided to the
other directors at such a late stage, given that they had been in his possession since the afternoon
of 16 May 2013.

428. Mr. Chris Cheng did not suggest to any of the other executive directors that the
movement in the price and volume of Magic shares traded on 15/16 April 2013 and the enquiry
of CSV Capital Partners of whether or not L’Oréal was going to acquire Magic be drawn to the
attention of all the directors at the board meeting. Similarly, he did not make any such
suggestion prior to that meeting in respect of the movement in the price and volume of Magic
shares traded on and between 29 April and 8 May 2013. He raised neither matter at the board

meeting itself.

429. There is no dispute that the meeting of the board of directors of Magic on 24 May 2013
was a most important meeting. As chairman of the company, Mr. Stephen Tang conducted the
meeting. As company secretary and an executive director, Mr. Chris Cheng was responsible
for making the necessary arrangements for the meeting. It is clear that between them they failed
to provide or cause to be provided all the relevant information, of which each was aware, to
enable those participating in the meeting to make an appropriately informed decision or, in Ms.
Susana Lee’s case, to provide properly informed legal advice as to whether or not Magic ought
to make disclosure to the public of the L’Oréal proposal. Had that information been made

available to Ms. Susana Lee and to the board of directors at the meeting of 24 May 2013, or

568 Exhibit Bundle, pages 2585-2623.
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more appropriately at an earlier date, we are satisfied that properly informed legal advice would
have been given to the board of directors and the board, being properly advised and properly
informed itself, would have determined that it was necessary to make an immediate
announcement to the public of L’Oréal’s proposal. In fact, no announcement at all was made
by Magic until 2 August 2013.5 It was not until 15 August 2013 that Magic and L’Oréal made

a joint announcement in which L’Oréal was identified.5

430. Atthe meeting, Ms. Susana Lee testified that she alerted the participants that they must
be alert to movement in Magic’s “ share price and volume” and “anything which suggests... a
leakage of information”.5’2 Although both Mr. Stephen Tang and Mr. Chris Cheng were aware
of the sharp rise in the price and volume of Magic shares traded on 15 and 16 April 2013 and
of the subsequent upward trend in the price of Magic shares, neither of them provided that
information at the board meeting. Similarly, although Mr. Stephen Tang was aware of three
enquiries and Mr. Chris Cheng of one enquiry, as to whether Magic was to be acquired by

L’Oréal, neither provided that information to the meeting.

431. Mr. Stephen Tang had participated in the video conference with representatives of
L’Oréal and BNP Paribas on 15 April 2013 and, together with Mr. She and Mr. Luo, had
reached the agreement at the meeting on 27 April 2013. For his part, Mr. Chris Cheng had been
alerted by the L’Oréal proposal letter he received on 15 May 2013 to the “preliminary
discussions” held by the founders with L’Oréal. In those circumstances, we are satisfied that
each of them knew that, having regard to the need to be alert as to rumours and movements in
the price and volume of trading in Magic shares, it was necessary not only to look forward

from 15 May 2013 but also to have regard to the weeks leading up to that date.

432. With respect, the criticism by Mr. Dawes of Chiu & Partners for failing to elicit
instructions from the executive directors of Magic on the movement in price and volume of
trading in Magic shares and rumours of an acquisition of Magic is wholly misplaced. Ms.
Susana Lee had identified them as matters to which the board of directors were required to
have regard. Such failure as there was, was the failure of Mr. Stephen Tang and Mr. Chris
Cheng, each of whom gave instructions to Ms. Susana Lee, to reveal to her information, which

they possessed but which she did not, that was relevant to the legal advice sought from her by

570 Exhibit Bundle, pages 2-4.
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them. The validity of legal advice is dependent on the information the client chooses to provide
to the lawyer. It is to state the obvious to observe that it is not open to a party to claim protection
for his failings by reliance on legal advice, when the legal advice has been secured by the failure
of that party to provide obviously relevant information to the lawyer in securing the legal advice.
Similarly, Mr. Stephen Tang and Mr. Chris Cheng failed to provide relevant information to

their fellow directors, which each of them possessed but which they did not.

433. For his part, Mr. Chris Cheng failed to make any enquiries himself, or to suggest to the
board of directors that it makes enquiries, as to when the “preliminary discussions” with
L’Oréal had taken place which had resulted in each of Mr. Tang, Mr. She and Mr. Luo
indicating to L’Oréal that each would be “supportive of the Offer and would sell his Shares to
us.”%” That information was clearly relevant to the issue of when inside information came into
existence and, having regard to enquiries and movements in the price and volume of trading in

Magic shares, whether or not there had been a leak of that information.

Conclusion

434. We are satisfied that, having regard to their respective knowledge, skill and experience,
each of Mr. Stephen Tang and Mr. Chris Cheng failed to exercise the skill and diligence
required of them in carrying out their functions as directors and chairman and company

secretary of Magic respectively.

435. Each of them was an experienced, professionally qualified man. Each had been awarded
a postgraduate degree, Mr. Stephen Tang by City University of Hong Kong in International
Business Management 1999 and Mr. Chris Cheng in Practising Accounting from Monash
University in Australia. Mr. Stephen Tang was a member of the CPA Australia and of the Hong
Kong Institute of Certified Public Accountants, whereas Mr. Chris Cheng was a member of the
latter. Mr. Stephen Tang was a co-founder of Magic and its chairman. Mr. Chris Cheng joined
Magic as company secretary in May 2011 and became an executive director on 1 July 2012.
The Annual Report of Magic for 2012/2013 described Mr. Stephen Tang as being
“...responsible for the overall strategic planning, financial planning and corporate management
of the Group” and having “...over 10 years experience in corporate management and strategic

573 Exhibit Bundle, page 2453.
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planning” and Mr. Chris Cheng as having “...over 16 years of experience in company

secretarial work, auditing, accounting, and financial management.”5

436. Inthe result, in all the circumstances, we are satisfied that the negligent conduct of Mr.
Stephen Tang and Mr. Chris Cheng resulted in the breach by Magic of its disclosure
requirement, contrary to section 307G (2) (a) of the Ordinance, and that each of them is in

breach of the disclosure requirement.

Mr. She and Mr. Luo

437.  Mr. She was the general manager and an executive director of Magic, having been
appointed on 6 September 2010. He was described in Magic’s 2012/2013 Annual Report as
“...responsible for overseeing the operations of the business of the Group. Mr. She graduated
from South China University of Technology with a diploma in food engineering.”s In his
witness statement, he said, “l was mainly responsible for developing business strategies, and
other work relating to sales and marketing within Magic.” Of the division of work between the
three Founders, he said “...reports concerning sales, marketing and human resources were
consolidated and reported to me, whilst the reports concerning finance and capital market were
reported to Stephen. Reports concerning production were reported to Mr. Luo.”s7

438. Mr. Luo was the deputy general manager and an executive director of Magic, having
been appointed on 6 September 2010. He was described in Magic’s 2012/2013 Annual Report
as being “responsible for overseeing the production and research and development of the
Group... Mr.. Luo has over 20 years experience in production and research and development
of the cosmetics industry.”*” In his witness statement, he said, “I was primarily responsible for
Magic’s supply chain management, such as procurement of raw materials, production, logistics
and research and development etc.” He added, “I worked mostly in Guangzhou. I visited Hong
Kong only if I had to attend directors’ meetings of Magic...my business visits to Hong Kong
did not exceed 15 days a year at that time.”® Of the division of work between the three
founders, he said “Stephen was primarily responsible for dealing with matters relating to

corporate finance, the capital market in Hong Kong and investor relations of Magic, whereas
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Mr. She was responsible for Magic’s business operations, including product sales and general

management etc.”°"

439. Although Mr. She and Mr. Luo both failed to ask Mr. Stephen Tang the obvious
question of why he asked each of them in April 2013 if each had kept the L’Oréal discussions
confidential, Mr. She’s failure was the greater since, on his own evidence, he had failed to even
bother to read the email chain, originating with the CSV Capital Partners email to Mr. Chris
Cheng, which Mr. Stephen Tang had forwarded to him on 19 April 2013. Had he done so, it
would have been obvious to Mr. She why the question was posed by Mr. Stephen Tang. There
is every reason to believe that, had each of them raised that question with Mr. Stephen Tang,
he would have informed Mr. Luo of the enquiry as to whether or not L’Oréal was going to
acquire Magic and its context, namely the rise in price and volume of trading in Magic shares
and given Mr. She the same information, reminding him that the explanation lay in the chain
of emails that he had forwarded to him on 19 April 2013.

440. Although each of them was a party to the agreement made with L’Oréal on 27 April
2013 and knew that knowledge of it was price-sensitive, each failed to suggest to Mr. Stephen
Tang or Mr. Chris Cheng that, in monitoring whether or not there was a leakage of that
information, particular regard be had to movements in the price and volume of trading in Magic
shares in the period on and after 29 April 2013. Neither of them made the suggestion at the
board meeting of 24 May 2013 that particular regard be had to movements in the price and
volume of trading in Magic shares in April and early May 2013.

Conclusion

441. Notwithstanding those failures, but having regard to their respective responsibilities
and the particular functions they performed within Magic, together with their experience and
skills, we are not satisfied that either Mr. She or Mr. Luo was culpable of negligent conduct
that resulted in the breach of Magic’s disclosure requirement, contrary to section 307G (2) (a)

of the Ordinance.
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(ii) Did each of the 2" to 10" Specified Persons take all reasonable measures from time to time
to ensure proper safeguards existed to prevent the breach of Magic’s disclosure requirement?

The SFC’s case

442.  On behalf of the SFC, Mr. Scott submitted that the 2" to 10" Specified Persons had
failed to take all reasonable measures from time to time to ensure that proper safeguards existed
to prevent the breach of Magic’s disclosure requirement.

443.  Mr. Scott reminded the Tribunal that, having been gazetted on 4 May 2012, Part XIVA
of the Ordinance came into operation on 1 January 2013. The SFC’s Guidelines had been
published in June 2012. The 2" to 10" Specified Persons were all directors of Magic
throughout the period. Nevertheless, no written policies and procedures on inside information
were ever put into place in Magic and it maintained no audit trail of assessment of inside
information. Further, apart from Mr. Chris Cheng and Mr. Dar Chen, Magic provided no
training for its directors in 2012 and 2013 and no specific training in respect of Part XIVA of
the Ordinance. Nevertheless, he acknowledged that Mr. Chris Cheng had circulated, attached
to an email to all directors, dated 21 December 2012, a copy of Part XIVA of the Ordinance
and the Guidelines.*® The subject of the email was “Training on the updates of the relevant
regulations for disclosure of inside information by listed companies”, and the text drew their
attention, inter-alia, to the fact that the legislation “will take effect as of January 1, 2013.”%8

444. Having pointed out that paragraph 60 of the Guidelines provided non-exhaustive
examples of measures which should be considered when establishing systems and procedures
to prevent a breach of a disclosure requirement, Mr. Scott submitted that, given that section
307G (1) required every officer to take “all reasonable measures”, unless the measures were

unreasonable, there was no reason why the measures should not be adopted.

445.  Mr. Scott invited the Tribunal to note that Mr. David Norman, who had given evidence
as an expert witness on behalf of all the Specified Persons, save for Magic, acknowledged in
his written report that the practices commonly adopted in 2019 by Hong Kong listed companies
included the measures identified paragraphs 60 (a), (d) to (f), (i) and (I) to (n) of the
Guidelines.®® Mr. Scott invited the Tribunal to reject the evidence of Mr. Norman to the effect

that the board of a listed company “can establish policies without written policies” as obviously

580 Exhibits Bundle, pages 2962-3171.
581 Exhibits Bundle, page 2964.
562 Expert Evidence Bundle; pages 1012-13, paragraph 26.

144



wrong and the distinction he drew between “Owner-operated Listcos”, of which he said Magic
was one, and “Independent Management Listcos.”%# Of the former, Mr. Norman said that they
“...often see no need for SFC Guideline (n)”, namely to document the disclosure policies and
procedures in writing and keep them up-to-date, and “often have in place only unwritten

measures” .58

446. Mr. Scott submitted that no such distinction was drawn in law in section 307G. Further,
Magic did not fit well into the distinction he sought to draw: in 2013 Magic had 4,726
employees; it had nine senior managers; its headquarters were in Guangzhou and its head office
in Hong Kong;®® it had six managers of “the greater regions” and a sales controller.%¢ Further,
together Mr. Stephen Tang, Mr. She and Mr. Luo owned only around 25% of the issued share
capital, whereas together Atlantis, Baring and Greenwoods held about 40% of the issued share
capital.s’

Non-Executive Directors

447.  Of the role of non-executive directors, Mr. Scott invited the Tribunal to note paragraph
59 of the Guidelines, in particular that, not normally being involved in the daily operations of
a corporation, “... the board’s responsibility for establishing and monitoring key internal
control procedures is of particular significance for non-executive directors as this is an area

where they are more likely to be directly involved.”ss

448. He submitted that non-executive directors had a non-delegable duty to ensure that
appropriate systems and procedures were in place, developed and reviewed periodically for

compliance by Magic of the requirements under Part XIVVA of the Ordinance.

Reasonable measures
449. Mr. Scott submitted that Magic and all its directors had failed to put in place proper
systems and procedures to enable Magic to comply with its obligations under Part XIVA of the

Ordinance. Having regard to the fact that they had failed to implement many of the suggested
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measures set out in paragraph 60 of the Guidelines, he submitted that the 2" to 10" Specified
Persons were in breach of section 307G (1) and 307G (2)(b) of the Ordinance.

Mr. Dar Chen
450. In respect of Mr. Dar Chen, Mr. Scott made further specific submissions that he had
failed to take all reasonable measures to ensure that proper safeguards existed to prevent
Magic’s breach of a disclosure requirement. In doing so, he adverted to the following
chronology:

e 4 May 2012-Part XIVA of the Ordinance was gazetted;

e June 2012-the SFC’s Guidelines were published;

e 22 June 2012-Mr. Dar Chen attended an induction training course in which

reference was made to various provisions of Part XIVA;
e 1 July 2012-Mr. Dar Chen was appointed a director of Magic;
e 21 December 2012-Mr. Chris Cheng sent an email to Mr. Dar Chen attaching Part

XIVA and the SFC’s Guidelines; and
e 1 January 2013-Part XIVA came into effect.

451. Having regard to the chronology, Mr. Scott submitted that it was within Mr. Dar Chen’s
power as a director to ask Mr. Chris Cheng or other executive directors, prior to the new
legislation coming into effect on 1 January 2013, whether or not Magic had taken steps and/or
were to take steps to put in place policies, systems or procedures to ensure Magic complied
with the new legislation. He did not do so.

452.  Mr. Dar Chen’s receipt of the email and its attachments from Mr. Chris Cheng, dated
21 December 2012, a mere 10 days or so before the new law came into effect, made the making
of such enquiries all the more necessary. Although Mr. Chris Cheng’s email explained briefly
some aspects of the new legislation, it did not even address other important matters.

453.  Mr. Scott submitted that the reliance placed by Mr. Lester and Mr. Allen, that the
undisputed steps that Mr. Dar Chen had taken to join Magic’s audit committee was a significant
step in satisfying the requirement that he take all reasonable measures to ensure that proper
safeguards existed to prevent Magic’s breach of the disclosure requirement, was “a red herring”.
Mr. Dar Chen had no less power as a director to make enquiries as to whether such safeguards

existed.

454.  Mr. Scott invited the Tribunal to note that Mr. Thomas Yan’s suggestion that Mr. Dar
Chen’s offer to become a member of the audit committee be accepted and that he be nominated

as a member of the audit committee for the consideration of the board, was rejected with a
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detailed explanation by Mr. Chris Cheng in his email to Mr. Thomas Yan, dated 9 April 2013.
He submitted that it was significant that Mr. Dar Chen’s reply to Mr. Chris Cheng,%* dated
9 April 2013, that he would like to meet Mr. Cheng “to have the opportunity to understand
more what specific measures are in place and findings of internal audits” was not followed up

by Mr. Cheng or anyone else.

455.  Mr. Scott acknowledged that Mr. Dar Chen had proposed, in emails to the board of
directors from Mr. Thomas Yan and Mr. Dar Chen, respectively dated 28 and 29 March 2013,5%
that an independent consulting firm be engaged to carry out internal control review on Magic
at the expense of Baring. However, he said that, whilst that evidenced his “good intention”, it

did not absolve him from his duties pursuant to section 307G (1) and (2) (b) of the Ordinance.

The case for the 2" to 5" Specified Persons

456. In his closing submissions, Mr. Dawes contended “... neither limb of the Commission’s
case against the Founders under s. 307G is sustainable.” He prayed-in-aid the submissions he
advanced in respect of the allegations of negligent conduct by the 2" to 5™ Specified Persons.
In particular, he submitted that the SFC had “failed to demonstrate that the weaknesses in
Magic’s procedures and safeguards led to Magic’s breach of the disclosure requirement” nor

had the SFC identified measures that “could have changed this outcome”.

The case for the 6", 8™ to 10™" Specified Persons

457.  Mr. Chan submitted that, even if Magic was found to be in breach of its disclosure
requirements, the 6", 8" to 10" Specified Persons were not in breach of section 307G. He
submitted that, “There is no “freestanding” liability under S. 307G(2)(b) for a failure to ensure
that proper safeguards to prevent any breach unrelated to “the breach” as referred to in
s.307G(2)(a).”

458.  Of the cause of the breach of the disclosure requirements by Magic, if there was found

to be a breach, Mr. Chan said that it was “a misjudgment” by Mr. Stephen Tang:

e in not escalating the matter to the Board prior to 15 May 2013; and
e when Chiu & Partners became involved, in failing to give them proper instructions
in relation to the question of disclosure.

589 Exhibit Bundle, page 3210.
590 Exhibit Bundle, pages 3207-9.
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Reasonable measures

459. Mr. Chan submitted that reasonable measures had been taken to ensure that proper
safeguards existed to prevent the breach of disclosure by Magic. Having regard to the suggested
measures set out in paragraph 60 of the SFC’s Guidelines, he contended that “the actual cause
of Magic’s breach ...was not because of any alleged failure to implement those suggested
measures, but because of Tang’s misjudgment”. Measures had been taken:

e to ensure that the directors were “properly educated” about their disclosure
obligations:
in March 2010, Mr. Thomas Yan, Prof Yang and Prof Dong participated in a
training course in which the disclosure obligations of directors was addressed; in
June 2012, Mr. Dar Chen and Mr. Chris Cheng attended a training course; by an
email, dated 16 February 2012, Mr. Chris Cheng circulated updates on the law
relevant to directors’ duties;>* by an email, dated 21 December 2012, Mr. Chris
Cheng circulated to the directors Part XIVA and the SFC’s Guidelines;>®

e to monitor fluctuations in the price and volumes of trading in Magic shares;

Mr. Stephen Tang®® and Mr. Chris Cheng®* testified to that effect;

e to make all the directors aware that confidentiality of L’Oréal’s proposal letter
received on 15 May 2013 was critical; non-disclosure agreements had been signed
between L’Oréal and the founders on 21 February 2013 and on 6 May 2013;5% and
on 9 and 10 May 2013 between L’Oréal and the three institutional investors;5%

e totake legal advice from Ms. Susana Lee of Chiu & Partners at the board meeting
of 24 May 2013, as to whether or not it was necessary for Magic to make disclosure.

Mr. Thomas Yan (the 8™ Specified Person)

460. Mr. Chan invited the Tribunal to note that in an email, dated 28 March 2013, together
with Mr. Dar Chen, Mr. Thomas Yan had identified to the board of directors the concerns that
the transparency and internal control systems of Magic were “somewhat deficient and not up
to standards” and made proposals to address those concerns , including that a “third-party
independent consulting firm be engaged to carry out internal control review on the company’s
operation”, which costs would be borne by Baring.>” That evidenced his awareness of his
duties and was an example of him taking reasonable measures to ensure that proper safeguards

existed to prevent Magic’s breach of its disclosure duty.

%91 Exhibit Bundle, pages 2948-61.

592 Exhibit Bundle, pages 2962-3171.

5% Transcript; Day 6, pages 16-7.

%% Transcript; Day 11, pages 9-11 and 21.
59 Exhibit Bundle, page 909-13.

59 Exhibit Bundle, page 914-34.

597 Exhibit Bundle, page 3207.
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The case for Mr. Dar Chen (the 7' Specified Person)

461. Mr. Wadham submitted on behalf of Mr. Dar Chen that it did not follow axiomatically
that a finding that Magic did not have relevant disclosure safeguards meant that Mr. Dar Chen
had failed to take all reasonable measures to ensure that proper safeguards existed to prevent
the breach of disclosure. It was necessary for the Tribunal to examine the conduct of each and

every director.

462. Mr. Wadham suggested that the standard of care required that:5%

“at a minimum, that directors take a diligent and intelligent interest in information
available to them for which they might appropriately demand from the executives or
other employees and agents of the company.”
463. Mr. Wadham submitted that considerations relevant to whether a director had
discharged his duties of care and diligence were those identified by Brereton J in Australian
Securities and Investment Commission v Maxwell and Others,>° to which reference was made

earlier.

464. In approaching the evidence, Mr. Wadham said that the Tribunal was to have regard to
the fact that Mr. Dar Chen was first appointed as a director on 1 July 2012. Part XIVA of the
Ordinance was gazetted on 4 May 2012 and did not come into effect until 1 January 2013. The
training course conducted by Chiu & Partners for Magic attended by Mr. Dar Chen on 22 June
2012 encompassed Part XIVA of the Ordinance, including the duties imposed on the company

by section 307B and the ‘safe harbour’ provisions provided for by section 307D.

465. Mr. Wadham invited the Tribunal to note that, in his witness statement, Mr. Dar Chen
said that it was his “primary focus and objective” in the second half of 2012 “to get to know
and understand Magic, its strategic direction, the strengths and weaknesses of the company’s
executive management, the dynamics of Magic’s board, and so on.”%° Of that approach, Mr.
Wadham pointed out that it was Mr. Lester’s opinion that it would take a new non-executive
director two to six months to make an “informed assessment of the company and its internal

control environment” % but, having regard to the fact that the board of directors of Magic met

5% Australian Securities and Investment Commission v Healey (2011) 83 ACSR 484, at paragraph 143.
599 Australian Securities and Investment Commission v Maxwell (2006) ACSR 373 at paragraph 100.
600 Witness Evidence Bundle; page 943, paragraph 27.

601 Expert Evidence Bundle; page 1024, paragraph 21.
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only four times a year, it was Mr. Allen’s opinion that to achieve that objective “a year is still

early days.” 2

Audit committee

466. Of the steps taken by Mr. Dar Chen to discharge his duties as a non-executive director,
Mr. Wadham pointed to the evidence of his repeated attempts, despite being rebuffed, to join
the audit committee as illustrated by his email exchanges with Mr. Chris Cheng:

e 15 September 2012-when he sought to be permitted to sit as an observer,®: but was
told that the committee should be comprised of independent non-executive
directors only; %%

e 7 February 2013-in which he suggested that was permitted, “...as long as | am not
Chairman and the majority is ined”, but was told “we will keep the existing
structure of the committee with only independent non-executive directors”;%

e 28 and 29 March 2013-in which he confirmed that he would accept Mr. Thomas
Yan’s invitation to be appointed to the audit committee.®®

Internal control review
467. Further, Mr. Wadham invited the Tribunal to note that on the latter occasion, Mr. Dar

Chen’s proposal that there be an internal control review of Magic was endorsed by Mr. Thomas

Yan. 807

468. Mr. Wadham invited the Tribunal to note that in their evidence Mr. Lester,%¢ Mr.
Allen®® and Dr. Fong®® had testified that the proposed internal control review would have
likely included compliance with disclosure obligations within its scope. If Mr. Dar Chen’s
proposed internal control review had been accepted by the board and carried out, it was likely
that the deficiencies in Magic’s disclosure safeguards would have been identified and remedial
action taken. On that evidence alone, Mr. Dar Chen did take all reasonable measures to ensure

that proper safeguards existed to prevent the breach.

892 Transcript; Day 20, page 81.

803 Exhibit Bundle, page 3198.

804 Witness Evidence Bundle; page 943, paragraph 28.
805 Exhibit Bundle, page 3200.

808 Exhibit Bundle, page 3208.

807 Exhibit Bundle, page 3207.

608 Expert Evidence Bundle; page 1028, paragraph 43.
609 Expert Evidence Bundle; page 1050, paragraph 70.
810 Transcript; Day 18, page 87.
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469. Of the rejection of all those proposals by Mr. Chris Cheng in his email, dated 9 April
2013,51 Mr. Wadham invited the Tribunal to note the “reasoned affirmation” of the adequacy

of Magic’s internal controls, on which Mr. Dar Chen was entitled to place reliance.

470. Of the criticism made in cross-examination by Mr. Scott that Mr. Dar Chen had “...just
let your concerns drop without pursuing them further”, Mr. Wadham pointed to his reply:®?
“Well, I wasn’t giving up, right... I thought maybe | was coming on pretty aggressively,
that we needed to repair the relationship and give them a little more time. So this
exchange happened in April 2013. By beginning of May, of course... the L’Oréal
transaction occurred. | took the view that the company is short of resources...they need
to...prioritise their resources on the L’Oréal transaction.”
471. Of the criticism made of Mr. Dar Chen in cross-examination by Mr. Scott that, on
receipt of Mr. Chris Cheng’s email, dated 21 December 2012, to which was attached Part XIVA
and the SFC’s Guidelines, he had not made enquiries as to what steps had been taken or were
to be taken to comply with the legislation, Mr. Wadham pointed to Mr. Dar Chen’s testimony
that his approach “was just not on any one particular area of procedure or regulation compliance,

but it’s about the overall company. And we were willing to pay for a much broader study.”®

472.  Finally, Mr. Wadham submitted that Mr. Dar Chen’s conduct, after he had learned, in
an email dated 13 July 2013 from Chiu & Partners,®# of the approach by Unilever to Magic in
demanding and finally securing independent legal and financial advice to the board in the
interest of the shareholders as a whole was relevant to the Tribunal’s assessment of his conduct
as a whole. In so acting, he discharged his duties as a non-executive director by having regard,

inter alia, to the interests of members of the public holding Magic shares.

Discussion

473. We have found that Magic was in breach of the requirement that it disclose to the public
as soon as reasonably practicable the inside information that came to its knowledge of the
agreement reached between L’Oréal and Mr. Stephen Tang, Mr. She and Mr. Luo on 27 April
2013. In making that finding we were satisfied that Magic was unable to avail itself of the

provisions of section 307D of the Ordinance.

611 Exhibit Bundle, pages 3212-3.
812 Transcript; Day 17, page 53.
813 Transcript; Day 17, page 27.
614 Exhibit Bundle, page 2672.
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The officers of Magic

474.  There is no dispute that the 2" to 10" Specified Persons were officers of Magic. As
such, having regard to section 307G (2)(b) of the Ordinance, each of them, who had not taken
all reasonable measures from time to time to ensure that proper safeguards existed to prevent

the breach, is himself in breach of the disclosure requirement.

Executive and non-executive directors

475.  Whilst all of them were directors of Magic, in the roles that they occupied within Magic,
they fell into two categories: executive and non-executive directors. As noted earlier, Mr.
Stephen Tang, Mr. She, Mr. Luo and Mr. Chris Cheng were executive directors. The remaining
Specified Persons were non-executive directors. Of them, Professors Dong and Yang Rude and
Mr. Yan Kam Tong were independent non-executive directors. All the directors were appointed
on 6 September 2010, save for: Mr. Sun Yan, who was appointed on 27 October 2010; and Mr.
Dar Chen and Mr. Chris Cheng, who were appointed on 1 July 2012.5> The latter was also

Magic’s company secretary and had been since joining Magic in May 2011.

476. The attendance record for the four meetings of Magic’s board of directors, held in the
year ended 30 June 2013, set out in Magic’s 2012/2013 Annual Report, stipulates that all the
directors, except Mr. Sun Yan attended all four meetings of the board of directors that year.
For his part, Mr. Sun Yan attended three of those meetings.®¢ Mr. Thomas Yan, Professor Dong
and Professor Yang Rude were described as having attended each of the two meetings of the
audit committee held in that year.

Non-executive directors

Mr. Dar Chen

477.  Mr. Dar Chen was described in Magic’s 2012/2013Annual Report as “aged 47 and
having “...23 years of experience in the private equity and banking industries in Asia and the
United States” and of being “...currently a managing director of Baring Private Equity Asia
Limited.” In 1990, he had been awarded a Bachelor’s degree in economics from the University
of California at Berkeley. In 2002, he qualified as a chartered financial analyst.®” As at 30 June
2013, Baring held 20.77% of the issued shares of Magic.5¢ In his witness statement, Mr. Dar

Chen explained that Baring acquired 15% of the issued shares of Magic in January and a further

815 Exhibit Bundle, pages 102-3: Magic's Annual Report 2012/2013.
616 Exhibit Bundle, page 121.

817 Transcript; Day 16, page 63.

618 Exhibit Bundle, pages 103 and 112.
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6% in July 2012. Those acquisitions resulted in his appointment as a director of Magic. In those
circumstances, he was a non-executive, rather than independent non-executive, director of

Magic, for which position he received no pecuniary remuneration.

Mr. Sun Yan

478. Mr. Sun Yan was described in Magic’s 2012/2013 Annual Report as “aged 51” and
having “...over 20 years of experience in financing and investing in real estate projects”,
having worked for the Ministry of Housing and Urban- Rural Development of the PRC and the
China Rural Trust and Investment Corporation. He had been awarded a Bachelor’s degree in
Economics and Business Administration from Shanghai University of Finance and

Economics.t®

479. In his witness statement, Mr. Sun Yan explained that, in succession, he had been
managing director of the Guangdong Huizhou Dayawan Investment Company Limited,
chairman of Shenzhen Junyu Development and Investment Company and managing director
of Pomoda (Shenzhen) Inc. As a result, he had “over 30 years of experience in real estate
investment and more than 20 years of experience in finance and in the management of and

investment in enterprises.” %

480. Mr. Sun Yan explained that he had been appointed as a non-executive director of Magic
on 27 October 2010, after having been asked by Ms. Liu Yang of Atlantis to review whether
Magic was a “good enterprise” and having reported positively prior to the listing of Magic in
2010.%22 Of the review, he said in his witness statement, “... | met with the management team
of Magic, and visited its factories and products. Through the introduction of Magic’s
management team and my field investigation, | thought that Magic was a decent, well-
structured company with potential for development.”s2 Of that review, he said in his record of
interview, dated 26 February 2016, “It is because a job that | do on the mainland is mainly to
see whether or not an enterprise is good, the industry that (it) is in, the qualification and
experience in the company’s management, mostly these (things). That’s why | knew them at

the time.” 624

819 Witness Evidence Bundle; page 939, paragraphs 13-5.
620 Exhibit Bundle, page 102.

621 Witness Evidence Bundle; page 922, paragraph 3.

622 Witness Evidence Bundle; page 922 paragraphs 5-8.
623 Witness Evidence Bundle; page 922, paragraph 6.

624 Witness Evidence Bundle; page 284, counter #46.
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Independent non-executive directors

Professor Dong Yin Mao

481. Professor Dong Yin Mao was described in Magic 2012/2013 Annual Report as “aged
50” and being a professor at the Beijing Technology and Business University, having graduated
from the Beijing Institute of Light Industry with a bachelor’s degree in environmental

conservation, in 1986, and a master’s degree in fine chemistry, in 1993.6%

482. In his witness statement, Professor Dong said that he had been appointed a professor at
the Beijing Technology and Business University in 1999 and had served as such ever since.
Having been engaged in research and development in cosmetic products for many years he had
met and come to know Mr. She at industry events and conferences. It was at Mr. She’s
invitation that he became an independent non-executive director of Magic.% He testified that,
as he understood it, “...the reason why | was appointed to the Magic Board of Directors was

because | was the expert having specialised knowledge in the cosmetics industry”.®

Professor Yang Rude

483. Professor Yang Rude was described in Magic’s 2012/2013 Annual Report as “aged 67
and “working in the postgraduate School of South China University of Technology”, from
which institution, as it is known now, he had graduated in 1970 and in which he had held “...a

teaching position for over 40 years”.6%

484. Inarecord of interview conducted of him by an officer of the SFC, dated 24 June 2016,
Professor Yang Rude said that it was at the invitation of Mr. She that he had agreed to be
appointed as an independent non-executive director of Magic. He explained that Mr. She had
been a student at South China University of Technology.®® Having testified that he had no
experience in business and that his academic background was in industrial microbiological
engineering, he said that he had joined the board of directors because Magic’s products were

“biological engineering products”. s

525 Exhibit Bundle, page 103.

626 Witness Evidence Bundle; page 983, paragraphs 3-5.

627 Transcript; Day 12, pages 31-2.

628 Exhibit Bundle, page 103.

622 Witness Evidence Bundle; pages 537-8, counter #s 78-100.
839 Transcript; Day 14, pages 4-5.
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Mr. Yan Kam Tong, Thomas

485. Mr. Thomas Yan Kam Tong was described in Magic 2012/2013 Annual Report as
“aged 49” and being “the Chief Financial Officer and Responsible Officer of Quantsmile (HK)
Limited, a licensed corporation under the SFO for type 9 (asset management) regulated
activities under the SFO” and having “over 10 years experience in the areas of finance,
operation and compliance in various asset management companies licensed under the SFO.”
He had been awarded a Master of Arts degree in International Accounting by the City
University of Hong Kong and is a member of the CPA Australia, the Hong Kong Institute of
Certified Public Accountants and a CFA charter holder. 5

486. In his witness statement, Mr. Thomas Yan said that, having been approached by Mr.
Stephen Tang in around 2010, he had agreed to be appointed an independent non-executive
director of Magic. He explained that he had come to know Mr. Stephen Tang in 1992, when
they had both studied for a Bachelor’s degree in commerce at Curtin University by way of a

distance learning programme.

The role of executive directors: compliance

487. Having acknowledged that Magic had not appointed a compliance officer, Mr. Chris
Cheng said that he was the person responsible for handling compliance matters, “Yes, you can
say so. Me and Stephen.”%3 He accepted that he had that responsibility since his appointment
as company secretary in May 2011.% No doubt, as part of ensuring that he was properly
informed about his responsibilities, together with Mr. Dar Chen, he attended a seminar on 22
June 2012 organised by Chiu & Partners,%* which addressed the ‘Duties of Directors of Listed
Companies’ and at which he was provided with the written material which, in part, addressed
the requirements of section 307 B, 307 D and 307 E of the Ordinance.%* Also, Mr. Chris Cheng
testified that, on 5 December 2012, he had attended a whole day seminar jointly organised by
the Stock Exchange of Hong Kong and the SFC, at which the latter addressed “Statutory

backing of issuers obligations to disclose inside information and consequential changes to the

831 Exhibit Bundle, page 103.

832 Witness Evidence Bundle; page 964, paragraphs 7-10.
833 Transcript; Day 10, page 45.

834 Transcript; Day 10, page 46.

835 Transcript; Day 11, pages 46-9.

836 Exhibit Bundle, pages 1627-1835 and 1808-9.
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Listing Rules.”®” Emails, dated 22 and 27 November 2012 evidenced his enrolment in that

seminar. 3

21 December 2012 email and attachments

488. Mr. Chris Cheng attached to an email to all his fellow directors of Magic, dated 21
December 2012, with the subject heading “Training on the updates of the relevant regulations
for disclosure of inside information by listed companies”, Part XIVA of the Ordinance and the
Guidelines in English and Chinese.% He said that the Ordinance would take effect on 1 January
2013 and that Part XIVA imposed “...on listed companies general responsibilities for
disclosure of inside information.” However, although he summarised the elements of inside
information and set out “Potential sanctions for violations” he did not address the duties of
disclosure of the company and its officers. Rather, he merely said that the Guidelines were
“issued by the SFC to help us understand and comply with the duties of Part XIVA of the
Ordinance on the disclosure of Inside Information” and that Part XIVA had been provided for
“your reference”.5 He agreed that part of the contents of his email had come from what he had
learned in the joint Stock Exchange and SFC seminar a few days earlier, “...that was my
general practice”.% Although the email ended with an invitation to the recipients to raise any
questions with him, Mr. Chris Cheng testified that he could not recall if he had received any

reply from any of his fellow directors.®? No other director testified of having done so.

489. A brief consideration of the material provided to the directors in that email begged the
simple question in respect of the obligations of each director: what measures had Magic
taken/were to take to ensure that proper safeguards existed to prevent a breach of a disclosure
requirement of Magic? There is no evidence that the question was posed by any of the directors

of fellow directors or management of Magic.

490. The first meeting of the board of directors, after circulation of the email on 21 December
2012, occurred on 25 February 2013. On that occasion, the board of directors approved the

unaudited consolidated interim financial results of Magic for the six months ended

837 Transcript; Day 11, pages 49-52, 60-63 and 66-67.
638 Exhibit 3.

839 Exhibit Bundle, pages 2962-3171.

640 Exhibit Bundle, page 2965.

841 Transcript; Day 11, pages 55-6.

842 Transcript; Day 11, pages 59.
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31 December 2012 and resolved to declare an interim dividend. There is no evidence that the

issue of compliance with the new obligations of Part XIVA was raised or discussed.

491. By a Notice, dated 19 September 2017, the SFC required Magic to produce “copies of
correspondences amongst the directors and/or minutes of directors’ meetings which record
discussions concerning the internal systems and procedures of Magic... relating to its
disclosure obligations if any.” % In its reply on behalf of Magic, dated 13 December 2017,
Linklaters said “...we are instructed by our client that they have not been able to locate any
documents that are responsive to the request set out in the Notice.”%%

492. In cross-examination by Mr. Scott, Mr. Stephen Tang accepted that, in the period 1
January to July 2013, there were no written documents evidencing “policies, procedures,
circulars or guidelines maintained by Magic for monitoring business and corporate
developments and events such that any potential inside information is properly identified and
escalated.”* Obviously, that evidence was directly relevant to the suggested measures set out
at paragraph 60 (a) and (n) of the Guidelines. That evidence was wholly consistent with the
testimony of the other directors and with the response by Linklaters, dated 14 June 2016, on
behalf of Magic to the SFC’s requirement®’ that they produce any such documents. They said
that they had been unable to locate any such documents.®® The Tribunal has received no
evidence that there were ever any written policies or procedures in Magic dealing with the

panoply of measures suggested in paragraph 60 of the Guidelines.

The role of non-executive directors: compliance

493.  In a consideration of whether or not each of the 2" to 10™" Specified Persons had taken
all reasonable measures from time to time to ensure that proper safeguards exist to prevent the
breach by Magic of its disclosure requirement, we accept the force of Mr. Scott’s submission
that we are to have regard to the different roles of executive and non-executive directors within
Magic and, in respect of non-executive directors, in particular to paragraph 59 of the Guidelines,

namely:5+

643 Exhibit Bundle, pages 201-1 to 201-75.
644 Exhibit Bundle, page 2193.

845 Exhibit Bundle, page 2201.

846 Transcript; Day 6, page 49.

847 Exhibit Bundle, pages 1075-8.

648 Exhibit Bundle, pages 1075-8.

649 Expert Evidence Bundle, pages 603-4.
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“...non-executive directors normally are not involved in the daily operations of a
corporation and would usually rely on a corporation’s internal controls and reporting
procedures to ensure that, where appropriate, material information is identified and
escalated to the board as a whole. It is for this reason that the board’s responsibility for
establishing and monitoring key internal control procedures is of particular
significance for non-executive directors as this is an area where they are more likely to
be directly involved. It is therefore more likely that sections 307G (1) and 307G (2)(b)
will be of direct relevance to them.” [Italics added.]

Proposed internal control review

494,

It is to be noted that it is asserted in paragraph 59 that it is the “board’s responsibility”

to establish and monitor key internal control procedures. Obviously, that is the responsibility

of each and every director, not only that of the executive directors. Paragraph 60 asserts

“...officers, including non-executive directors, are responsible to ensure that appropriate

systems and procedures are put in place and reviewed periodically to enable the corporation to

comply with the disclosure requirements.” In that context, the email, dated 28 March 2013,

with the subject “Matters on Corporate Governance and Internal Control”, from Mr. Thomas

Yan to all other directors of Magic is highly relevant:®°

495.

“Dear Board Members,

Mr. Dar Chen and | have a meeting today discussing Magic’s corporate governance and
internal control system and we shared the same view that the transparency and internal
control system of Magic is somewhat deficient and not up to standards. In order to
address these concerns, we propose the followings for the board’s consideration.

1. That a third party independent consulting firm be engaged to carry out an internal
control review of the company’s operation, the related cost would be borne by Mr.
Dar Chen and his associates,

2. That annual internal control review reports for the past years be submitted to the
audit committee for review,

3. That Mr. Dar Chen be nominated as a member of the audit committee.

We hope that all board members understand the importance of corporate governance
and internal control system to safeguard the interests of the stakeholders of the company
and we aim to enhance shareholder value by our commitment.

By the way, | apologise not to write it in Chinese.” [Italics added.]

We note that Mr. Dar Chen testified that he had received authorisation from Baring to

fund such an internal control review, having informed them that the probable cost was

850 Exhibit Bundle, page 3207.
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“between US $100,000 to US $150,000, maximum US $200,000”, which monies Baring did

not expect to recoup from Magic. On the contrary, he said, “...we were willing to pay for it.”

496. In that context, we note that Mr. Wadham drew the attention of the Tribunal to the
collective effect of the testimony of Mr. Lester, Mr. Allen and Dr. Fong that the proposed
internal control review would have likely included compliance with disclosure obligations
within its scope. We are satisfied that, having regard to the significant level of funding

authorised by Baring to conduct the review, that was indeed the likelihood.

497.  For his part, in an email to all the other directors, dated 29 March 2013, in confirming
that he would accept Mr. Thomas Yan’s invitation to join the audit committee, Mr. Dar Chen

provided a translation of Mr. Thomas Yan’s email and went on to assert:®?

“I would like to add that we all need to take our duties as directors of a public listed
company seriously. After all, we are not only required to do so by law, but are also
expected to do so by all the public shareholders. We are supposed to have their interests
in mind. They expect us to ask questions proactively, discuss merits of projects, review
and approve budget and expenditure, interact more with other senior-level managers,
and objectively assess the management team’s performance against the budget and plan.
Hence, we need to hold board meetings more regularly to discharge these
responsibilities.”

498. In apparent response to Mr. Thomas Yan’s proposals and Mr. Dar Chen’s offer, a lunch
meeting took place on 8 April 2013 between Mr. Stephen Tang, Mr. Chris Cheng and Mr.
Thomas Yan, which was reflected in an email dated 9 April 2013 from Mr. Chris Cheng to Mr.
Thomas Yan and the other two members of the audit committee, Professor Dong and Professor

Yang Rude, but copied to all other directors: %5

“As mentioned in the meeting, the internal control systems currently in place are
sufficient. In 2010, the Company hired an independent third party internal audit
company to conduct a review of the Company’s internal control systems. Thereafter,
the independent internal audit company proposed changes to the Company’s operations,
risk management and internal control systems, to which the company accepted and
implemented the changes in accordance with the independent internal audit company’s
proposal. The independent internal audit company conducted another round of review
after the changes and expressed its satisfaction in the report.” [Italics added.]

851 Transcript; Day 17, pages 35-6.
852 Exhibit Bundle, page 3208.
853 Exhibit Bundle, pages 3212-3.
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499. Having provided further details of the steps taken by Magic to address the issue, Mr.
Chris Cheng concluded by re-asserting: “the management of the company thinks that the

internal control systems currently in place are sufficient...”.

500. The email ended with an invitation to the audit committee to discuss the “above
processes and systems” and an offer to endeavour “to provide all relevant documents for
reference”, stating that the management welcomed more communications from the committee,
“...s0 as to develop a better understanding of the internal control systems currently in place”.
Very obviously, the invitation was pointedly limited to the audit committee, thereby excluding
Mr. Dar Chen.

501. However, not rebuffed or daunted, Mr. Dar Chen responded within four minutes with
an email to Mr. Chris Cheng and Mr. Stephen Tang stating, “lI would love to have the
opportunity to understand more what specific measures are in place and findings of internal
audits. When can we meet? ”%* Of subsequent developments, Mr. Dar Chen testified, “I do not
remember if there was an email reply, but there was no meeting. He did not give me any

additional information.”6ss

502. Mr. Thomas Yan’s email, dated 28 March 2013, to all his fellow directors did not
describe the circumstances which had given rise to the concerns expressed there. He did not do
so either in his witness statement or in the record of interview conducted of by Ms. Wong Mei
Mei on 23 February 2016. Further, he was not asked any questions nor did he give any evidence
about the matter in his oral testimony. That, is a most regrettable lacuna in the evidence.

Reasonable measures

Mr. David Norman

503. As Mr. David Norman noted in his report,% paragraph 60 of the Guidelines states, that
in responding to the requirement that officers must take all reasonable measures to ensure that
safeguards exist to prevent a breach of a disclosure requirement and in ensuring that appropriate
systems and procedures are put in place and reviewed periodically, “boards should take into
account the particular needs and circumstances of the corporation.”®” He invited the Tribunal
to note that the Guidelines went on to state that the examples of measures listed in the paragraph

854 Exhibit Bundle, page 3210.

85 Transcript; Day 17, page 52.

856 Expert Evidence Bundle; pages 1009-1011, paragraphs 17 and 18.
857 Expert Evidence Bundle; page 604.
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at (a) to (0) on the one hand were not to be taken as a “definitive or exhaustive list” and on the
other hand, in considering whether or not there was a breach of section 307G (1) or section
307G (2)(b), regard would be had to the specific circumstances and “...the absence of some of

the examples... would not be conclusive.” We are satisfied that that is the correct approach.

504. In his report, Mr. Norman said of what he termed “Owner-Operated Listcos” that they
*“...often see no need for SFC Guideline (n) “Document the disclosure policies and procedures
of the corporation in writing and keep the documentation up-to-date” and often have in place
only unwritten measures.”®® He defined an ‘Owner-Operated Listcos’ as being a company
“managed by a family, or a group of only a few individuals, together being substantial
shareholders for the purposes of... the Listing Rules as well as the senior management of the
company.”%* He testified that he drew the distinction between that category of company and
“Independent Management Listcos” “...based largely on my experience as a solicitor of 35
years in Hong Kong, and partly from conversations, reading the newspapers, et cetera. It’s not

a scientific test.” 60

505. In cross-examination, having been referred to Magic’s 2012/2013 Annual Report, Mr.
Norman accepted that the three founders of Magic held about 25% of the issued shares of
Magic and that there were executive directors who were not shareholders and substantial
shareholders who were not executive directors. Also, he accepted that Magic had offices in

both Hong Kong and Guangzhou, 4,726 employees and that there were nine senior managers.

506. With the greatest of respect to Mr. Norman, we are not satisfied that his categorisation
of Magic as an Owner-Operated Listcos, that being used as the justification for the fact that it
did not document its disclosure policies and procedures in writing, is valid. In any event, with
the candour to be expected of him, he accepted that there were obvious advantages of creating
written documentation, in particular that it enabled the board to more effectively monitor,
implement and review its policies whilst facilitating the training of employees and enhancing

their awareness of those policies. 6!

558 Expert Evidence Bundle; page 1012, paragraph 24.
859 Expert Evidence Bundle; page 1011, paragraph 20.
%60 Transcript; Day 20, page 102.

81 Transcript; Day 20, pages 119-20.
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Magic’s practices and procedures

507. Although there was no evidence that any officer in Magic had been authorised to be
notified of any potential inside information and to escalate any such information to the attention
of the Board, there was evidence of an informal understanding that Mr. Stephen Tang and Mr.
Chris Cheng were the persons who would deal with those matters. That was the evidence of
Professor Dong®%?, Mr. Sun Yan®? and Mr. Thomas Yan.®* For his part, Mr. Dar Chen said that

Mr. Stephen Tang was “the focal point of all such information”.

508. Obviously, in the absence of a written authorisation that a particular officer (s)
was/were to be notified of potential inside information and was/were to be responsible for
escalating it to the attention of the Board, the existence of an audit trail of meetings and
discussions concerning the assessment of inside information in Magic was all the more

important.

509. As noted earlier, there were no records in Magic of the concerns raised by Mr. Leo Liu
by telephone with Mr. Stephen Tang on 17 April 2013 about the leakage of price sensitive
information and the assessment by Mr. Stephen Tang that the sharp rise in the price and volume
of trading in Magic shares was attributable to the roadshow. The exchange of emails following
the enquiry by CSV Capital Partners, dated 18 April 2013, clearly existed as emails evidencing
the enquiry of whether L’Oréal was to acquire Magic in the context of the sharp rise in the
price and volume of trading in Magic shares and the assessment of Mr. Chris Cheng and Mr.
Stephen Tang that the enquiry reflected rumours only, but they were not made and maintained
as “an audit trail of meetings and discussions concerning the assessment of inside information”.
They were not made available to the board of directors contemporaneously or to the board of

directors or to Ms. Susana Lee in preparation for or at the board meeting of 24 May 2013.

510. As noted earlier, the Notice of the Board meeting to be held on 24 May 2013,%¢ which
was circulated by Mr. Chris Cheng to the directors as an attachment to an email, dated 17 May

2013, was deficient and significantly incomplete. It made no mention that there was to be a

%2 Transcript; Day 12, page 61.
%3 Transcript; Day 16, pages 48-9.
%4 Transcript; Day 17, page 121.
%5 Transcript; Day 17, page 20.
866 Exhibit Bundle, page 2577.
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discussion of disclosure obligations in the context of whether or not there was a leak of inside

information.

511. Notwithstanding the deficiencies of the Notice in providing directors with adequate
notice of what was to be discussed at the meeting, the L’Oréal proposal letter itself provided
information that gave rise to obvious questions that were relevant to the discussions that did
ensue about Magic’s disclosure obligations. Having stated that L’Oreéal had held “preliminary
discussions”, inter-alia, with Mr. Tang, Mr. She and Mr. Luo in relation to the “possible Offer”,
it was asserted that “Each of Mr. She, Mr. Tang and Mr. Luo has indicated to us that he would
be supportive of the Offer and would sell his Shares to us.”®7” As noted earlier, that begged the
question: “‘What, when and between whom had there been discussions which led to the making

of that statement?’

512. Notwithstanding the obvious possibility that the “preliminary discussions” might have
involved inside information that gave rise to a duty of disclosure in Magic, Mr. Thomas Yan
said that he did not raise any questions of Mr. Tang, Mr. She and Mr. Luo because he was
“...waiting in the hope of the discussions on this would be held at the meeting.”¢® Professor
Yang Rude testified that he too did not raise any questions with them, explaining “...all we
could do was just wait, wait for the board meeting to be held on 24 May.”%° Mr. Sun Yan said
that he had not asked any questions of them because, having noted that the L’Oréal proposal
contained a proposed confidentiality agreement at Schedule 3, he believed “...that the board
meeting would have had to touch on these disclosure matters.”¢” For his part, Mr. Dar Chen
said that he had not asked any questions of them because he believed “...they were negotiating
on behalf of their own stake in the company.”¢* Professor Dong asked no questions for the

same reason.5”

513. As noted earlier, in a record of interview conducted of him on 26 February 2016, Mr.
Sun Yan said that, at the meeting of the board of directors on 24 May 2013, those present were
informed, apparently by some or all of the founders, that there had been discussions “for

approximately 18 months” and that, of the process of the previous negotiations of price, “it

867 Exhibit Bundle, page 2453.

%8 Transcript; Day 17, pages 81-2.
%9 Transcript; Day 14, pages 24-5.
670 Transcript; Day 16, pages 14-6.
671 Transcript; Day 16, page 89.

872 Transcript; Day 12, pages 39-40.
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seems that they did mention that it started at four dollars or so or five dollars.”¢”® He gave no
evidence there or in his oral testimony of any discussion of when the “preliminary discussions”
had taken place, which had resulted in each of Mr. Tang, Mr. She and Mr. Luo indicating to
L’Oréal that each would be “supportive of the Offer and would sell his Shares to us.”"* It was
that information which was relevant to when inside information came into existence and

whether or not there had been a leak of that information.

514. There is no dispute that the minutes of the board meeting of 24 May 2013 were
egregiously deficient. Nothing whatsoever was mentioned about consideration by the directors
of whether or not they were required to make a disclosure to the public or of information given
to or legal advice received from Ms. Susana Lee in that respect. For his part, Mr. Thomas Yan
was prepared to agree with Mr. Scott that they were “badly deficient”.¢ Yet, he and all the
other directors who attended the meeting signed the minutes.¢® Mr. Thomas Yan said that he
did not notice that the minutes made no reference to the conversation that had been held with
Ms. Susana Lee.®”” Professor Dong testified that he did not notice that the minutes did not record
the discussion of the need or otherwise for disclosure of the L’Oréal proposal nor of the opinion
expressed by the lawyer.67

515. No written record of the legal advice given by Ms. Susana Lee has been presented to
the Tribunal. For his part, Mr. Stephen Tang testified that he had no recollection that anybody
had ever made any written record of the advice given by Ms. Susana Lee.®™

516. Having regard to the fact that Magic was a company registered in the Cayman Islands,
Mr. David Norman said that “...companies are required by law to keep minutes of directors’
meetings”, which he confirmed to be “full minutes”, and that “notice of meeting is required to

give sufficient details to the directors to know what the meeting is going to be about.” ¢

573 Witness Evidence Bundle; page 314, counter #268 and page 301, counter #s 175-180.
674 Exhibit Bundle, page 2453.

575 Transcript; Day 17, page 123.

676 Exhibit Bundle, pages 2648-50.

577 Transcript; Day 17, pages 98-9.

578 Transcript; Day 12, page 75.

67 Transcript; Day 6, page 35.

80 Transcript; Day 21, pages 17-8.
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The conduct of the non-executive directors

517. ltisclear that, apart from Mr. Dar Chen and Mr. Thomas Yan, the other non-executive
directors of Magic were passive in their approach to taking all reasonable measures to ensure
that proper safeguards existed to prevent a breach of a disclosure requirement by Magic.

518. Having acknowledged that he had a responsibility to ensure that Magic had a reasonable
system for complying with Part XIVA of the Ordinance in respect of disclosure of inside
information, Mr. Sun Yan said:

“Mr. Stephen Tang, who originally came over from Hua Han, and after he started

working for Magic... Mr. Tang, he was the one who took charge of the corporate

governance. After the company was listed, there was this company secretary, Chris

Cheng. With these two combined, I think they did a relatively good job in gate-keeping.”
519. Of the management of Magic, he said that he was more familiar with Mr. Stephen Tang,
of whom he said in his record of interview, “...(he) has a background in financial management
(in) Hong Kong... (He) worked really by the book.” &2 Of the steps that he had taken to ensure
that the executive directors worked hard to fulfil the responsibility of making disclosure of
inside information, Mr. Sun Yan said: ¢

“What | felt was the company has the professional lawyers, plus these number of people

that | mentioned. So according to their professional capacity, | did not-1 agree | did not

take steps to ensure, but I think there was this professional capacity on their part. In so
far as the policy of the company is concerned, | agreed with them.”

Nevertheless, he said “...despite the fact that there were no written guidance... however there

were such requirements in the course of work at the company.” ¢

520. In the context of receiving and reading the email from Mr. Chris Cheng, dated
21 December 2012, together with its attachments of Part XIVA of the Ordinance and the
Guidelines, in responding to the question of whether he had taken all reasonable measures to
ensure that proper safeguards existed to prevent a breach of a disclosure requirement by Magic,
Professor Yang Rude said “I believe that the Magic company, that is the board of directors,
had already taken reasonable measures to prevent a trickling or prevent a breach of the

obligations of disclosure of inside information”.%> In responding to the question of whether or

%1 Transcript; Day 16, page 8.

882 Witness Evidence Bundle; page 291, counter #s 101-102; page 293, counter #s 118-120.
83 Transcript; Day 16, page 9.

84 Transcript; Day 16, page 10.

85 Transcript; Day 14, page 55.
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not he was aware of Magic had systems or procedures to ensure employees in possession of
inside information were conversant with the obligations to preserve confidentiality, he said,
“...1 believe that the company would have these systems.... based on the fact that the feeling |
got with these executive directors, | believe they’re all very dedicated and professional to the

business”. Nevertheless, he conceded “I myself did not do any work in this regard.” ¢

521. Having conceded that he had never seen a sensitivity list in Magic [Guidelines,
paragraph 60 (c)], and in face of the suggestion that he had thereby failed to ensure that the
appropriate systems and procedures were in place, Professor Dong said: %7
“l agree that | did not directly give out instruction or put in place such measures.
However, because the company was at a standardised level, and also there were internal
monitoring and supervision mechanisms, and also the directors and the company
secretary, they have the information about the listed company, and also year-round
there were lawyers’ consultations. Therefore, | believe that the basic guarantees were
all there, and I did not therefore give out specific guidance on this.”
522. Of whether or not he had taken steps to ensure that there was an audit trail of meetings
and discussions concerning the assessment of inside information (paragraph 60 (e)), Professor
Dong said, “That I’m not sure.”®® Of whether or not he knew that Magic took measures to
restrict access of employees of Magic to inside information (paragraph 60 (f)), he said “I’m not
clear on this, because | was not among the executive directors.” He did not know whether or
not employees had received training to help them understand Magic’s policies and procedures

and the company’s disclosure obligations (paragraph 60 (m)).6%

Mr. Dar Chen

523. By contrast, it is clear that Mr. Dar Chen took a proactive approach in seeking to inform
himself of the operations of Magic and began to do so by asking Mr. Chris Cheng to be
permitted to sit as an observer on the audit committee on 15 September 2012, soon after
becoming a director of Magic on 1 July 2012. That request and his subsequent request, on
7 February 2013, to become a member of the audit committee were refused immediately.
Nevertheless, he persisted and succeeded in persuading Mr. Thomas Yan to nominate him to
the board of directors, on 28 March 2013, to join the audit committee, of which he was

chairman, and to advance the proposal to engage a consultant to conduct an internal control

86 Transcript; Day 14, pages 62-3.
87 Transcript; Day 12, page 61.
88 Transcript; Day 12, page 62.
892 Transcript; Day 12, page 67.
8% Transcript; Day 12, page 69.
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review of Magic’s operations at the expense of Baring. It is clear that he was convinced that
membership of the audit committee was the vehicle by which, because of its broad terms of
reference, he could address the matters that concerned him within Magic. His email, dated 29
March 2013, to his fellow directors in support of Mr. Thomas Yan’s email illustrates the broad
base of his purpose in advancing those requests. In face of criticism in cross-examination for
not having addressed specifically the requirements of Part XIVA of the Ordinance, in particular
to take all reasonable measures to ensure that proper safeguards exist to prevent a breach of
Magic’s disclosure requirements, Mr. Dar Chen said:®*

“My approach was not just on any one particular area of procedures or regulation

compliance, but it’s about the overall company. And we were willing to pay for a much

broader study...

but at the time when | was a director in 2012, 2013, my concern was about overall

compliance of the company.”
524. Once again Mr. Dar Chen failed in his attempt to join the audit committee and his offer,
on behalf of Baring, to fund an internal control review was comprehensively rejected by Mr.
Chris Cheng as wholly unnecessary, it being asserted repeatedly that the internal control
systems were “sufficient.” As noted earlier, notwithstanding the pointed exclusion of Mr. Dar
Chen from the invitation to the audit committee members to discuss the matter further and
provide documents, nevertheless he pursued the matter in an email asking to meet Mr. Chris
Cheng and Mr. Stephen Tang. We accept Mr. Dar Chen’s explanation, in face of what in reality
was a calculatedly, harsh rejection of his offers, of why he had not immediately pursued his

request for information. He said: 6%

“l wasn’t giving up, right... I thought maybe I was coming on pretty aggressively, that
we needed to repair the relationship and give them a little more time. So this exchange
happened in April 2013... by beginning of May, of course... the L’Oréal transaction
occurred, | took the view that the company is short on resources and that they need
to ... prioritise their resource on the L’Oréal transaction”.

525.  Whilst it is clear that it would have been possible for Mr. Dar Chen to seek specific
information earlier from the executive directors about the systems and procedures taken or to
be taken by Magic to ensure that he and Magic took all reasonable measures to ensure proper
safeguards existed to prevent a breach of Magic’s disclosure requirements and to have done so

soon after receipt of Mr. Chris Cheng’s email, dated 21 December 2012, nevertheless we are

satisfied that Mr. Dar Chen’s approach was a reasonable alternative way of seeking to become

891 Transcript: Day 17, pages 27-8.
892 Transcript; Day 17, page 53.
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informed of Magic’s systems and procedures including that relevant to Part XIVA of the
Ordinance, so that he was in a position to make appropriate recommendations to the board of
directors. We accept his evidence that his concern was “...lack of transparency and access to
information that allow (ed) me to do my job as a director.” 5%

Conclusion
526. Inthose circumstances, we are satisfied that Mr. Dar Chen took all reasonable measures
to ensure that proper safeguards existed to prevent the breach of Magic’s disclosure

requirement.

Mr. Thomas Yan

527. Clearly, Mr. Thomas Yan could have taken measures at an earlier stage to ensure that
proper safeguards existed to prevent Magic’s breach of its disclosure requirement. Nevertheless,
in identifying the internal control systems of Magic as being “somewhat deficient and not up
to standards” and in endorsing Mr. Dar Chen’s proposal that a third-party independent
consulting firm be engaged to carry out an internal control review of Magic’s operation, the
cost of which was to be borne by Baring, in his email dated 28 March 2013, we are satisfied
that, having regard to his capacity as an independent non-executive director, Mr. Thomas Yan
had taken all the requisite reasonable measures. That entirely sensible and reasonable proposal
was rejected by Mr. Chris Cheng on the erroneous basis that the internal control systems “are

sufficient”. They were not.

Professor Yang Rude and Professor Dong

528. We are satisfied that in determining whether or not Professor Yang Rude and Professor
Dong had taken all reasonable measures to ensure that proper safeguards existed to prevent
Magic’s breach of a disclosure requirement, it is of importance to note that they were both
independent non-executive directors who were appointed as such to bring to Magic their skill
and knowledge as academic research scientists, in particular in fields directly relevant to
cosmetics. Neither of them was a businessman. One worked in Beijing and the other in
Guangzhou. There is no evidence that they had any experience of regulatory compliance in the
Mainland, let alone in Hong Kong. As is readily apparent from their evidence, of necessity they
reposed a considerable degree of trust in and reliance on the experience and professionally

qualified executive directors, Mr. Stephen Tang and Mr. Chris Cheng, to identify areas in

8% Transcript; Day 17, page 36.
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which regulatory compliance was required and to initiate discussions amongst the board of

directors. We are satisfied that they were entitled to do so.

529. Mr. Chris Cheng’s efforts to do so were too little, too late. He did not draw their
attention to the fact that Part XIVA of the Ordinance was to come into effect until less than two
weeks before it came into operation. Mr. Chris Cheng had attended a training seminar on 22
June 2012 at which the provisions of the prospect of Part XIVA of the Ordinance had been
addressed. Even when he did belatedly inform his fellow directors that Part XIVA of the
Ordinance was to come into effect on 1 January 2013, he did not inform them what, if any,
systems and procedures Magic had in place or planned to put in place to ensure regulatory

compliance. If he had done so, no doubt they would have been alarmed.

Conclusion

530. In all the circumstances, and having regard to the fact that in April and May 2013 Part
XIVA of the Ordinance had been in operation for only four to five months, we are satisfied that
Professor Yang Rude and Professor Dong took all reasonable measures to ensure that proper

safeguards exist to prevent the breach of Magic’s disclosure requirement.

Mr. Sun Yan

531. In contrast to Professor Yang Rude and Professor Dong, Mr. Sun Yan was a highly
experienced businessman who had occupied senior positions, being variously the managing
director and chairman, in companies in the Mainland over many years. He was not an
independent non-executive director. Rather, he was an non-executive director. Moreover, in
2010, prior to Magic’s listing on the Stock Exchange of Hong Kong he had conducted a review
of Magic’s business to determine for Ms. Liu Yang of Atlantis whether or not it was a “good

enterprise”. He said that was a job that he did on the Mainland.

532. He candidly admitted that he “did not take step to ensure” that the executive directors
fulfilled their responsibilities for making disclosure of inside information. In doing so, he made
it clear that he abdicated his responsibilities for doing so and placed complete reliance on Mr.
Chris Cheng and Mr. Stephen Tang, together with their access to “professional lawyers”. As
noted earlier, it appears that he formed a positive view of the “qualification and experience of
the company management” as long ago as 2010, prior to the listing of Magic on the Stock
Exchange of Hong Kong, which view was strengthened by the arrival in 2011 of Mr. Chris

Cheng as company secretary. With Mr. Stephen Tang “in charge of the corporate governance”,

169



the two of them combined “to do a relatively good job in gate-keeping.” Far from taking “all

reasonable measures”, he deliberately took no measures at all.

533.  Whilst we are mindful that Part XIVVA was in operation for only four to five months by
April and May 2013, it is clear that Mr. Sun Yan had taken the view that he could repose
confidence in Mr. Stephen Tang and Mr. Chris Cheng to address issues of compliance,
including compliance with the obligations set out in Part XIVA of the Ordinance, and that there

was nothing that he needed to do.

Conclusion

534. In all the circumstances, we are satisfied that, contrary to section 307G (2) (b) of the
Ordinance, Mr. Sun Yan did not take all reasonable measures from time to time to ensure that
proper safeguards existed to prevent Magic’s breach of disclosure requirement and is himself
in breach of the disclosure requirement.

Mr. Stephen Tang, Mr. Chris Cheng, Mr. She and Mr. Luo

535. Magic’s breach of its disclosure requirement was caused by the fact that the directors
of Magic were not informed timeously of all information relevant to the determination of
whether or not it was necessary to make disclosure to the public. That was the case prior to
and at the meeting of the board of directors on 24 May 2013. At and before that meeting
neither Ms. Susana Lee nor the directors were informed of all matters relevant to making that
decision. In part, that came about because Mr. Stephen Tang and Mr. Chris Cheng did not
inform them of the concerns expressed by Mr. Leo Liu and the enquiries made by CSV
Capital Partners or draw their attention to the related rise in the price and volume of trading
in Magic shares on 15 and 16 April 2013 and subsequently on and between 29 April and 8
May 2013. Clearly, the failure to maintain an audit trail of meetings and discussions
concerning the assessment of inside information also contributed significantly to the fact that
all relevant information was not made available to the directors and Ms. Susana Lee at or
before the meeting on 24 May 2013.

536. Whilst the failures of Mr. Stephen Tang and Mr. Chris Cheng were egregious, it is clear
that, although they were executive directors, Mr. She and Mr. Luo abdicated responsibility for

regulatory compliance to Mr. Stephen Tang and Mr. Chris Cheng.
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Conclusion

537. We are satisfied that, contrary to section 307G (2) (b) of the Ordinance, each of
Mr. Stephen Tang, Mr. Chris Cheng, Mr. She and Mr. Luo did not take all reasonable measures
from time to time to ensure that proper safeguards existed to prevent Magic’s breach of

disclosure requirement and are each in breach of the disclosure requirement.
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CHAPTER 8

SUMMARY OF THE TRIBUNAL’S FINDINGS
IN RESPECT OF CULPABILITY

538. By way of summary only, for the reasons set out in the body of the report, the Tribunal

has made the following determinations, namely that:

(i) contrary to section 307B (1) of the Ordinance, Magic did not disclose to the public
information, which constituted inside information, as soon as reasonably

practicable after the inside information had come to its knowledge;®*

(if) contrary to section 307G (2) (a) of the Ordinance, the negligent conduct of Mr.
Stephen Tang and Mr. Chris Cheng resulted in the breach by Magic of the
disclosure requirement and each of them is in breach of the disclosure

requirement; e

(iii) contrary to section 307G (2) (b) of the Ordinance, Mr. Sun Yan did not take all
reasonable measures from time to time to ensure that proper safeguards existed to
prevent Magic’s breach of the disclosure requirement and is himself in breach of

the disclosure requirement;®® and

(iv) contrary to section 307G (2) (b) of the Ordinance, each of Mr. Stephen Tang, Mr.
Chris Cheng, Mr. She and Mr. Luo did not take all reasonable measures from time
to time to ensure that proper safeguards existed to prevent Magic’s breach of the

disclosure requirement and are each in breach of the disclosure requirement.®’

539. On adate to be fixed the Tribunal will receive the submissions of the parties as to the

making by the Tribunal of consequential orders.

894 Report, paragraph 397.
69 Report, paragraph 436.
6% Report, paragraph 531.
97 Report, paragraph 534.
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Mr. Michael Lunn, GBS

(Chairman)
Mr. Patrick Sun Ms. Cheung Man Kok, Christine
(Member) (Member)

Dated 18 March 2020.
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APPENDIX A

An extract of the BNP Paribas Summary.
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APPENDIX B

An extract of the letter from Chiu & Partners to the SFC, dated 30 August
2013.
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Emall

2111 3238 (Graca Chanj/ 2114 5242 (Swsand Lea)/ 21 1] 3283 (Michelle Chung)/ 211 3275 (Anfonia Au)
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30 August 2013

BY FAX (2810 5385 Y H
Securities and Futures Commission

Total no. of page(s): 15
(incl. this page)

Corporate Fiance Division
35/F, Cheung Kong Center
2 Queen’s Road Central

Hong Kong

Attn; Pllen Cheng

FAX.(

48 69

The Stock Exchiange of Hong Kong Limited

Attn: Snmmy Chay/Thomas Cho

Tracy Lee

Dear Sirs

Company . Maugic Holdings International Limited (“Company?) (stuck code: 1633)
SKFC ret no 1 508/ENY2626

Supject Announcement — Letter from SFC

We refer to the letter from the SFC dated 19 August 2013 (“Fax”) in relation to its comments on the
Company's announcement published on 15" August 2013 (“Announcement”), We hereby set out the
replies in the same numbering order as thut appears in the Fax. Capitalised terms used herein shall
have Tlié same meanings as those defined in the Announcement,

Comment
no,

Rep lies to the c omments

()

As [ar a5 the Company was aware, the Proposal Was initiated by L’Oréal S.A,
(*L’Oréal™), and it was first initiated by L'*Oréal when BNP Paribas, the financial
adviser to LOréal contacted Mr , Tang Sin Kun Stephen, the chajrman of the Company
(the “Chairman”) by phone on 2 May 2013 (the “Initial Approach®) expressing
LOréal’s jnmered in vongideiing to acquire al) the Shares and sought his views on (i)
how L*Oréal's interest could be relayed to the institutional investors; and (ii) how the
proposed non disclosure agreement (“NDA™) could be relayed to Mr, She, Mr, Luo and

institutional investors,

(b)

Subsequent to_the Initial Approach, there were discussions between the Chairman and
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BNP Paribas by phone and emails over the proposed NDA between 3 May 2013 and 10
May 2013, and the structure of the possible transaction was first discussed between
them in a meeting on 10 May 2013.

(c) L°Oréal issued a letter (the “Letter™) to the Company on 13 May 2013 indicating its
interest in discussing the possible offer to acquire all Shares by way of a scheme of
arrangement at a preliminary offer price of not less than HK$5.50 per Share. Such
possible offer is subject to obtaining irrevocable undertakings from Shareholders
representing at least 55% of the issued share capital of the Company 1o vote in favour of
the Scheme and sell their Shares pursuant to the Scheme (the “Irrevocable
Undertakings™). After the issue of the Letter, L'Oréal and the Company mainly
discussed on conducting due diligence revigw on the Company until 16 July 2013 where
there was a formal negotiation on the Implementation Agreement by way of telephone
conference.

On 26 July 2013, L’Oréal sent to the Company another letter in relation to, among
others, an increase in offer price from 11K$5.50 per Share to HK$6.00 per Share, subject |,
to receiving Irrevocable Undertakings from Shareholders representing at least 51% of
the issued share capital of the Company.

On 31 July 2013, L’Oréal sent & lettor to the Company to further revise the offer price
from HK$6.00 per Share to HK$6.30 per Share, subject to recelving Irrevocable
Undertakings from Shareholders representing at least 50% of the issued share capital of

the Company.

) Please refer to tlie reply to question (c) above.

() Please refer to the attached Appendix A for details of all parties who were aware of the
Proposal prior to the Announcement throughout different stages of the process,

(f) Please refer to the attached Appendix B for a detailed timetable of events leading up to
the Announcement.

This transaction is handled by Ms Susana Lee, Ms Michelle Chung and Ms Antonia Au of this firm.
Please mark your future correspondence in rclation to this transaction for their attention.

Yours faithfully
i
e ?( /) P v

Chiu & Partners

Enol,
CSL/HMCICYA
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APPENDIX C

An extract of Magic Stock Historical Data



Stock Historical Data

Stock

Date (dd/mm/yyyy)
Max / Min Closing Price 5.25/3.03

Max / Min Price

Stock Historical Data

01/03/2013 - 15/08/2013

5317291

Weighted Average Price 4,307

01833 - MAGIC HOLDINGS

Total Volume

Daily Average

Total Tumover (HKD)
Average Turnover (HKD)

23

Page 1 of 3 @

288,558,947 shares
2,576,419 shares

1,242,744,002
11,095,929

Date
01/03/2013
04/03/2013
05/03/2013
06/03/2013
07/03/2013
08/03/2013
11/03/2013
12/03/2013
13/03/2013
14/03/2013
16/03/2013
18/03/2013
19/03/2013
20/03/2013
21/03/2013
22/03/2013
25/03/2013
26/03/2013
27/03/2013
28/03/2013
02/04/2013
03/04/2013
05/04/2013
08/04/2013
09/04/2013
10/04/2013
11/04/2013
12/04/2013
15/04/12013
16/04/2013
17/04/2013
18/04/2013
19/04/2013
22/04/2013
23/04/2013
24/04/2013
25/04/2013

Volume
2,022,100
3,550,108
2,185,123
1,632,213
1,375,619
1,588,120
2,920,827
2,849,000

991,120

537,760

683,206
1,093,208

346,858
2,417,000
2,515,400

694,000

509,082

608,600

826,504

451,000
3,456,217
4,252,454
3,201,447
1,765,200
2,505,000

730,070
1,003,327
1,136,000
6,290,298
9,616,054
6,541,016
1,467,992
5,388,334
1,399,813
1,810,400
3,504,343
1,138,461

Turnover (HKD)
6,154,879
10,617,976
6,680,961
4,784,593
4,196,700
4,980,484
©,333,703
9,063,840
3,108,508
1,687,403
2,165,625
3,399,963
1,082,822
7,558,510
7,884,980
1,874,515
1,612,338
1,929,082
2,628,905
1,432,080
11,116,234
13,939,344
10,291,995
5,573,824
7,942,027
2,320,161
3,205,812
3,505,450
20,634,556
33,566,832
23,471,679
5,267,468
20,013,262
5,304,334
6,711,480
13,492,772
4,441,956

High
3.080
3.050
3.120
3.180
3.150
3.160
3.220
3.260
3.200
3.160
3.180
3.140
3.160
3.160
3.220
3.200
3.200
3.180
3.200
3.190
3.250
3.300
3.300
3.200
3.230
3.210
3.200
3.200
3.350
3.670
3.670
3.620
3.910
3.820
3.800
3.970
3.960

Low
3.020
2910
2.990
3.050
3.020
3.080
3.140
3.140
3.100
3.120
3.140
3.080
3.100
3.100
3.100
3.110
3.150
3.150
3.160
3.160
3.170
3.240
3.110
3.130
3.130
3.150
3.170
3.120
3.180
3.260
3.530
3.530
3.580
3.740
3.670
3.670
3.860

Close %Change

3.030
3.040
3.110
3.080
3.080
3.160
3.190
3.150
3.150
3.160
3.170
3.090
3.150
3.120
3.200
3.180
3.170
3.180
3.190
3.180
3.200
3.280
3.200
3.160
3.170
3.180
3.200
3.200
3.300
3.660
3.620
3.610
3.790
3.790
3.700
3.900
3.880

hitp://sfcapp.intra.hksfe.org.hk/SIS/HistoricalData/stockHistorical Data.jsp
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-1.62
0.33
2.30

-0.96
0.00
2.60
0.95

-1.25
0.00
0.32
0.32

-2.52
1.94

-0.95
2.56

-0.31

-0.63
0.32
0.31

-0.31
0.63
2.50

-2.44

-1.25
0.32
0.32
0.63
0.00
3.12

10.91

-1.09

-0.28
4.99
0.00

-2.37
5.41

-0.51

HSI Close
22,880.22
22,537.81
22,560.50
22,777.84
22,771.44
23,091.85
23,090.82
22,890.60
22,556.65
22,619.18
22,533.11
22,083.36
22,041.86
22,256.44
22,225.88
22,115.30
22,251.15
22,311.08
22,464.82
22,299.83
22,367.82
22,337.49
21,726.90
21,718.056
21,870.34
22,034.56
22,101.27
22,089.05
21,772,687
21,672.03
21,569.67
21,512.52
22,013.57
22,044.37
21,806.61
22,183.05
22,401.24

04/09/2015



Stock Historical Data
26/04/2013 3,391,906
29/04/2013 1,497,436
30/04/2013 2,067,038
02/05/2013 4,220,092
03/05/2013 4,098,504
06/05/2013 5,174,003
07/05/2013 4,822,817
08/05/2013 8,208,475
09/05/2013 3,874,233
10/05/2013 4,181,453
13/05/2013 3,628,952
14/05/2013 7,818,970
15/05/2013 3,121,370
16/05/2013 1,467,148
20/05/2013 3,588,937
21/05/2013 1,403,600
22/05/2013 1,842,469
23/05/2013 1,356,012
24/05/2013 892,240
27/05/2013 2,441,619
28/05/2013 771,207
29/05/2013 2,811,347
30/05/2013 3,996,216

'31/05/2013 4,756,911
03/06/2013 6,234,206
04/06/2013 4,227,000
05/06/2013 2,644,780
06/06/2013 3,633,827
07/06/2013 1,374,932
10/06/2013 2,794,008
11/06/2013 1,761,758
13/06/2013 2,401,748
14/06/2013 3,064,239
1710612013 2,523,670
18/06/2013 245,806
19/06/2013 1,118,000
20/06/2013 1,267,965
21/06/2013 4,981,626
24/06/2013 3,808,207
25/06/2013 3,841,122
26/06/2013 973,175
27/06/2013 231,034
28/06/2013 1,705,620
02/07/2013 5,278,957
03/07/2013 3,137,812
04/07/2013 1,258,703

13,551,664
6,172,017
8,567,220

18,034,549

17,763,377

22,420,760

21,602,802

29,761,666

18,520,808

19,096,327

17,098,876

34,632,575

14,722,040
6,804,226

17,813,166
6,723,614
8,337,514
6,224,966
4,181,796

11,686,210
3,665,476

13,241,534

18,535,662

22,156,997

26,168,538

19,080,140

12,017,264

16,246,156
6,180,092

13,103,848
8,479,133

11,050,089

14,518,353

12,201,944
1,183,885
5,371,360
6,082,978

23,493,777

17,707,822

17,623,242
4,513,074
1,081,888
8,130,409

27,046,366

16,277,082
6,538,801

4.100
4190
4.200
4.330
4.390
4.400
4,600
4.900
4910
4.760
4,530
4680
4.830
4.790
5.050
4.880
4.750
4.740
4.760
4.840
4.800
4.770
4.700
4,720
4610
4610
4,610
4.600
4.590
4.780
4770
4.760
4.780
4.870
4.830
4,870
4,840
4.800
4.750
4.710
4710
4810
4.840
5.300
5.300
5.280

3.850
4.000
4.060
4.160
4.240
4,230
4.280
4.670
4.710
4.420
4.310
4.130
4.570
4.650
4.720
4.710
4.440
4470
4.550
4,650
4.650
4.880
4.520
4.580
4.320
4.330
4.4680
4.400
4.440
4.480
4.690
4.420
4.680
4.800
4.780
4.780
4.720
4.500
4.580
4,390
4.540
4.680
4.670
4.670
5.100
5.110

4.000
4.140
4.190
4.310
4.350
4.340
4.520
4.850
4.720
4.5680
4.480
4.660
4.780
4.720
4.840
4.800
4.560
4.540
4.760
4.670
4.770
4.700
4,600
4.680
4.500
4.600
4.600
4.500
4.480
4.770
4.730
4.680
4.720
4.800
4.820
4.810
4.820
4.780
4.720
4.580
4,690
4.740
4.800
5.190
5.120
5.190

http://sfcapp.intra.hksfc.org.hk/SIS/HistoricalData/stockHistoricalData.jsp
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3.09
3.50
1.21
2.86
0.93
-0.23
4,16
7.30
-2.68
-2.76
-2.83
4.48
2.58
-1.26
2.54
-0.83
-5.00
-0.44
4.85
-1.89
214
-1.47
-2.13
1.74
-3.85
222
0.00
-2.17
-0.89
6.95
-0.84
-1.08
0.85
1.69
0.42
0.21
0.21
-0.83
-1.26
-2.97
240
1.07
1.27
8.13
-1.35
1.37

Page 2 of 3

22,547.71
22,580.77
22,737.01
22,668.30
22,689.96
22,915.09
23,047.09
23,244.35
23,211.48
23,321.22
22,080.81
22,930.28
23,044.24
23,082.68
23,493.03
23,366.37
23,261.08
22,669.68
22,618.67
22,686.05
22,624.25
22,654.93
22,484.31
22,392.16
22,2219
22,285.52
22,060.24
21,838.43
21,575.26
21,615.09
21,354.66
20,867.04
20,969.14
21,225.90
21,225.88
20,986.89
20,382.87
20,263.31
19,813.98
19,855.72
20,338.55
20,440.08
20,803.29
20,658.65
20,147.31
20,468.67

04/09/2015
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Stock Historical Data Page 3 of 3
05/07/2013 561,587 2,800,617 5.200 5.070 5.180 -0.19 20,854.687
08/07/2013 2,489,826 12,565,855 5.180 5.000 5.080 -1.93 20,582.19
09/07/2013 638,242 3,274,805 5.180 5.030 5.160 1.57 20,683.01
10/07/2013 405,448 2,082,008 5.170 6.050 5.160 0.00 20,904.56
1107/2013 440,482 2,234,073 5.140 5.000 5.070 -1.74 21,437.49
12/07/2013 568,620 2,897,440 5.150 5.020 5.090 0.39 21,277.28
15/07/2013 1,662,419 8,293,331 5.080 4.930 5.040 -0.68 21,303.31
16/07/2013 1,420,876 7,277,213 5.190 5.010 5.110 1.39 21,312.38
17/07/2013 767,469 3,936,838 5.180 5.060 5.120 0.20 21,371.87
18/07/2013 813,346 4,167,504 5.170 5.080 5.120 000 ~ 21,345.22
19/07/2013 1,330,693 6,808,844 5.170 5.080 5.100 -0.39 21,362.42
22/07/12013 918,973 4,713,195 5.160 5.080 5.140 0.78 21,416.50
23/07/2013 3,321,154 17,162,266 5.260 5.100 5.220 1.56 21,915.42
24/07/2013 2,872,185 14,876,596 5.300 5.120 5.170 -0.96 21,068.93
25/07/2013 1,048,800 5,497 426 5.280 5.180 5.250 1.56 21,900.96
26/07/2013 8,872,790 41,419,262 6310 4,280 4,600 -12.38 21,968.95
29/07/2013 0 0 - - 4.800 0.00 21,850.15
30/07/2013 0 0 - - 4.600 0.00 21,853.98
31/07/2013 0 0 - - 4.600 0.00 21,883.86
01/08/2013 0 0 - - 4,600 0.00 22,088.79
02/08/2013 0 0 - - 4.600 0.00 22,180.97
05/08/2013 13,660,803 67,144,765 5.300 4.700 4.890 6.30 22,222.01
06/08/2013 9,913,078 46,351,858 4.930 4.340 4.900 0.20 21,923.70
07/08/2013 4,529,613 22,256,096 5.100 4.800 4.930 0.61 21,588.84
08/08/2013 4,231,631 21,314,838 5.100 4,860 5.060 2.84 21,655.88
09/08/2013 5,104,442 25,283,838 5.120 4.700 5.050 -0.20 21,807.56
12/08/2013 0 0 - - 5.050 0.00 22,271.28
13/08/2013 0 0 - - 5.050 0.00 22,541.13
15/08/2013 0 0 - - 5.050 0.00 22,539.26
" v

04/09/2015

http://sfcapp.intra.hksfc.org.hk/SIS/HistoricalData/stockHistoricalData.jsp
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APPENDIX D

A Magic Stock/Index Price Chart
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